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About People with Disability Australia

People with Disability Australia (PWDA) is a leading disability rights, advocacy and representative organisation of and for all people with disability. We are a national, cross-disability peak representative organisation and member of the Australian Cross-disability Alliance. We represent the interests of people with all kinds of disability. We are a non-profit, non-government organisation.

PWDA’s primary membership is made up of people with disability and organisations primarily constituted by people with disability. PWDA also has a large associate membership of other individuals and organisations committed to the disability rights movement.

We have a vision of a socially just, accessible, and inclusive community, in which the human rights, citizenship, contribution, potential and diversity of all people with disability are recognised, respected and celebrated.  PWDA was founded in 1981, the International Year of Disabled Persons, to provide people with disability with a voice of our own.

Our Expertise in this Area

People with Disability Australia has extensive expertise in the area of Police and legal responses to criminal offences against people with disability, including the sexual assault of children with disability. As a national peak representative body for people with disability, we provide policy advice to numerous inquiries related to violence, including violence against children with disability. Recent examples include the Senate Inquiry into Domestic Violence,
 the Senate Inquiry into Violence, Abuse and Neglect of People with Disability,
 and the Third Action Plan for the National Framework for Protecting Australia’s Children.
 

We were partners in Women with Disabilities Australia’s Stop the Violence project,
 which explored sexual assault and domestic violence responses to women and girls with disability. More specific to the area covered by this Issues Paper, we also made numerous strong submissions to the Australian Law Reform Commission’s investigation of Equality, Disability and Capacity in 2014
, and the 2014 Report of the Disability Discrimination Commissioner, Equality Before The Law: Towards Disability Justice Strategies.

Additionally, we have been funded as a Royal Commission Community-Based Support Service by the Department of Social Services to provide individual advocacy to people with disability who are affected by the Royal Commission.
 As part of this process, we have supported individuals in reporting violence to Police, but also in making complaints about the services they have received from Police when they have previously reported. 

We also provide individual advocacy to adults and children with disability more generally, and so have a broad sense of how Police and legal systems respond to disability. The case studies used in this submission are predominantly stories taken from our individual advocacy cases, but also include a number of other examples drawn from others’ work in this area.
Introduction
1. The current set of Police and prosecutorial responses to people with disability frequently become barriers to equal access to justice.  These were well canvassed in the 2014 Report of the Disability Discrimination Commissioner, Equality Before The Law: Towards Disability Justice Strategies and the recent work by the Australian Law Reform Commission into Equality, Disability and Capacity. Children with disability face many of the same impediments in seeking access to justice.

2. This submission to Issues Paper 8 seeks to elaborate the difficulties faced by children with disability seeking to report child sexual abuse in an institutional setting. Many of the current studies of these issues focus on adults with disability, and we use these to inform our work in this area. This may be reflected in some of the case studies following as well. 

3. We acknowledge that the experiences of children with disability reporting child sexual abuse may in some instances differ from that of adults, especially in terms of how seriously the crime may be taken. We have highlighted where we believe this to be the case. However, our experience in supporting adults who are reporting their own experience of child sexual abuse demonstrates that many of the same impediments exist as for other adults with disability reporting other crimes.

4. Australia is party to various human rights conventions which impact on the obligations on Police and prosecutions in responding to child sexual abuse, especially of children with disability. The Convention on the Rights of Persons with Disabilities (CRPD), in particular, places obligations on Australia which are relevant to this issue, especially Articles 7 – Children with Disabilities, 12 – Equal Recognition Before the Law, 13 – Access to Justice and 16 – Freedom from Exploitation, Violence and Abuse. The Committee on the CRPD made a number of recommendations in 2013 regarding the specific situation of people with disability in relation to the justice system.
 These included observations that Australia has failed to ensure access to justice and equality before the law, and must provide training to Police, prison staff, lawyers, the judiciary and court personnel regarding people with disability and amend legislation and policy in line with Article 13 of the CRPD.
5. Importantly, the lack of access to justice for children with disability has many, many negative outcomes for both the individual and society more broadly. For the individual, the inaccessibility of justice can have personal impacts in terms of heightening the sense that ‘no one cares’ about the violence they experienced, and may compound the sense that no one believes them. This can compound trauma impacts, but it may also put children with disability at increasing risk as they age, as their distrust of the justice system may lead them to not report further crimes.

6. The societal impacts of the failures to investigate and prosecute perpetrators of child sexual abuse are also very serious. Criminal record checks are generally less robust than the Working With Children Check, but are frequently the only check used in disability services. Thus, the failure to convict perpetrators can allow their future perpetration against so-called ‘vulnerable persons,’ including adults with disability. 
7. Perhaps most significantly for the Royal Commission’s considerations is the impact that the failure to investigate and prosecute has on efforts to prevent future perpetration:

The perception that a person with disability lacks credibility as a witness to or victim of crime often leads to the decision not to prosecute alleged perpetrators. This heightens the vulnerability of people with disability to further harm because the perpetrator is aware that charges are less likely to be brought or prosecuted than if the victim were a person without disability.

8. Further, as criminal conviction also impacts on the success of potential civil litigation proceedings, there are circumstances in which the unwillingness to investigate and prosecute has severe and ongoing impacts on the lives of people with disability.

Janet’s story

Janet is now aged in her 40s. She was sexually abused in an institutional setting at the age of 4. Her family did not support her at the time to report to Police. Since about 30 years of age, she and her sister (who also experienced abuse by the same perpetrator) have called the Police once every year to ensure that the investigation continued. Earlier this year, she received positive news that the Police are now seeking prosecution of the perpetrator. Due to complexities in the case, this will not occur until late 2015 or early 2016. 
With support and assistance from support services she has been exploring options regarding civil litigation and the possibility of compensation, and has been told that she has a much better chance with a criminal conviction of the perpetrator. In the meantime, Janet lives in extreme poverty, with an unstable housing situation and a distinct lack of access to supports. She has also experienced a number of violent relationships during her adult life. 
NB This case study is derived from a case presented to the Royal Commission.

9. PWDA is thus pleased to offer the following exploration of the key issues related to Police and prosecution responses to the sexual abuse of children with disability.

Reporting institutional child sexual abuse to police
10. The initial instance of reporting child sexual abuse in an institution to the police may be dramatically impeded for children with disability due to a lack of appropriate supports to do so. This may be the case for those children who reside at home, but children living in residential institutions such as specialist disability institutions or out-of-home care may experience greater difficulties, in line with the difficulties adults with disability also experience.
 

11. For children in these settings even contacting police may be very difficult; they may have limited if any access to a private phone line, and may not be able to access support to physically attend a police station. Disclosing to staff may be risky due to staff interrelationships, and the potential negative consequences for the institution of a report of sexual abuse. For children with disability, this lack of support may simply mean they never reach police.

12. Additional barriers exist for Aboriginal and Torres Strait Islander people with disability, who may be justifiably suspicious of Police, and reluctant to draw attention to themselves. This can impact on their reporting to police. This can also impact on adults with disability who are parents, as children are removed from parents with disability at a rate of 10 times that of other parents.

Beryl’s story

Beryl is an Aboriginal and Torres Strait Islander woman with disability who was removed from her parents as a member of the Stolen Generation. She was sexually abused a child in the institution she was removed to. Reporting to Police was not possible at that time, as the institution constantly told her that she was a bad girl.  Beryl reports that she went into the institution as a virgin and came out with syphilis. 

As an adult, she had all 7 of her 8 children removed from her care – into institutional care where one child with a disability too experienced child sexual abuse - and this increased her distrust of Police and other services, and made her reluctant to draw attention to herself or her family through reporting her own experienced. Beryl has never met with two of her children who were removed from her care. 

Beryl does not trust the Police or the justice system more generally. Beryl’s son with a disability has told his story to the Royal Commission and has made a Statement to the Police which is currently being investigated. All Beryl’s children have at some time been incarcerated. While incarcerated, those adult children were subject to violence. Although as an adult she is now seeking to report her experiences, it is clear that this is only possible because of the availability of support services, and the fact that her children are now adults and there is no risk of them being removed from her custody.

NB This case study is derived from a case which is intended to be presented to the Royal Commission at a later date.
13. In the process of reporting, children with disability may face other difficulties. Although the process of taking statements from children is now subject to rigorous police training and legislative requirements regarding vulnerable witnesses in many jurisdictions in Australia, this intersects haphazardly with police training in taking statements from people with disability. This can mean that children with disability are not facilitated in their communication with Police.

Rose’s story
An eight year old girl, Rose, who has limited mobility and poor communication skills, suffered a broken hip at Out of School Care (OOSH). 

When her mother collected her from the care of this centre, the staff didn’t acknowledge that Rose had suffered an injury, but rather that she had been throwing a tantrum. Staff stated that Rose had been refusing to walk, so they’d left her on the floor in the hallway to think about her behaviour.

Rose’s mother felt that Rose’s lower body was limp, and took her immediately to the hospital. While at the hospital, Rose underwent an x-ray to determine the extent of the damage. Rose underwent emergency surgery to re-join her hip with a plate and a five screws. She spent a week in hospital, and returned home in a wheelchair. 

Rose strongly indicated to her mother that her injury was not the result of an accident. She was very scared to talk about the incident, and was afraid she would get in trouble. She is fearful whenever the Out of School Care facility is mentioned. Rose has been in a wheelchair for three years.

Due to the huge gaps in this case, whereby DOCS and the Department of Education both claimed that the other had jurisdiction, the case fell to the police to investigate. 

Rose eventually named the staff member who was responsible for her injury, and was interviewed by the police. However, her mother was not allowed to act as her support person, as the police deemed that she would be able to interpret too much of Rose’s unspoken communication, and this would be inadmissible as evidence. Instead, one of PWDA’s individual advocates accompanied Rose during the police interview. 

The interview was a very stressful process for Rose. She spoke to the police through sign boards and visual cues. Rose was unable to disclose any details about the nature or origin of her injury during the interview. PWDA’s individual advocate suggested that a different form of questioning, such as using more contextual questions concerning Rose’s injuries, be attempted, but the police deemed that all communication strategies were exhausted. 

The police stated that Rose, her communication methods and her story were not reliable enough to take the investigation further. They claimed that her interview would not be admissible in a court of law, and ceased investigating the issue. 

14. In some jurisdictions, children with disability may be able to be provided with support to give their statement to police. However, this does not mean that supports will in fact be provided; and where and if they are, they may not be appropriate, and may even have a conflict of interest. Individual advocates – who are independent of any service provider – or Victoria’s Independent Third Parties, should be called in all instances where a person with disability is seeking to report violence they have experienced, as they can ensure adequate engagement from Police, and connect the individual with services.
Olivia’s story

Olivia, a middle-aged woman with intellectual disability, is currently living with her family in Queensland. Olivia’s mother recently became very worried about her daughter, as Olivia was wetting the bed and constantly washing herself. Her mother found this behaviour problematic, and looked for reasons to explain why it was happening. In her investigating, Olivia’s mother found condoms in Olivia’s bag. Olivia then disclosed to her mother that she had been sexually assaulted by a support worker. 

Olivia’s mother took her straight to the police station. Once there, police officers interviewed Olivia immediately. This interview lasted a total of three hours, and was video recorded. 

Olivia endured two hours of interviewing before the police allowed a support worker to assist her. However, the support worker who was chosen to assist Olivia was a colleague of the perpetrator. This led to Olivia immediately shutting down and not telling the police any more information. Nonetheless, the police seemed confident about the likelihood of making charges at this stage.

The perpetrator of sexual assault then disappeared from work, and the police were unable to find him for an extended period of time. This drew out the process for Olivia and her mother, causing them immense amounts of stress and trauma. 

When the perpetrator eventually returned to work, the police reignited their investigation. However, they then decided that Olivia was not a reliable witness. Olivia’s mother believes that this is because their views of Olivia have been influenced by the support worker, who was a colleague of the perpetrator, and the perpetrator himself. 

Olivia’s mother is in the process of applying for the police video of Olivia’s interview under the Freedom of Information Act. She wants to understand more about why the police decided that Olivia was not a reliable witness.

15. It is unclear how widespread the refusal to take a report is in relation to the sexual abuse of children with disability. However, it is well documented that police often refuse to take reports from adults with disability in relation to a range of crimes including sexual and physical violence, for a variety of reasons including what they believe the ‘best interests’ of the person to be. These constitute justifications for a further form of systemic abuse - legal abuse, denying children with disability access to their legal rights.
 
How police responded to the report
16. In many cases of people with disability reporting violence, Police often do not respond adequately. In some instances, necessary evidence collection such as rape kits may not be completed, on the basis of Police assessment that the case will not reach prosecution or conviction. In other instances, investigation of the case may be deprioritised, again because of the belief that a case will not reach prosecution.

Angela’s story
Angela is a woman with intellectual disability who was raped by multiple perpetrators. On reporting this to Police, a rape kit was proposed to be done and she was transferred to the forensic section at the Emergency Department. However, on arrival the medical team refused to perform the kit, on the grounds that the woman had an intellectual disability. 

She was not under guardianship, but the medical team assumed that she was unable to consent to this procedure. As a result, vital time was lost seeking someone else to consent. By the time it was clarified that no one else was required for consent to this, it was too late to capture the physical evidence.

As told to Women with Disabilities Australia.
17. There exists a perception by Police and prosecutors that people with disability are too easily influenced, and thus their story may not be believed. This may be exacerbated in the case of children with disability, as children may be thought more likely to ‘make things up’. Depending on the age of the client, myths regarding the sexuality of people with disability may come into place, specifically that people with disability are asexual, or that they are “oversexed”. This can impact on police responses, especially in terms of believing the victim.

The police investigation process
18. A number of impacts on the police investigation process exist for children and adults with disability. Police perceptions that cases involving witnesses with disability are unlikely to reach trial, or result in conviction, can impact commitment to investigations. There can also be a perception that because the testimony is provided by a victim with disability, there is a greater weight placed on other sources of evidence. The time spent seeking these other sources of evidence may be perceived to be disproportionate for a single case.

19. During and following investigation, Police are constantly making assessments as to the likelihood of success of a conviction, and weighing these against the resources put into an investigation. It is only if they believe a case to be likely to result in conviction that it is submitted for prosecutorial consideration. This can also impact on how the reports themselves are treated; some individual advocacy clients that we support have discovered that their reports have been illegally destroyed by Police and other responsible authorities.

Melinda’s story

Melinda is in her 20s now, and was sexually abused by a person responsible for her transport to and from school for a period of 2 years around the ages of 10 and 11. As she grew older and learned that what she had experienced was a criminal offence, she reported to a staff member her School, whose initial response was inadequate. 

After a couple of months, the staff member supported her to report to Police. The staff member acted as an interpreter. It is not clear whether Melinda was offered an alternative, as may have been more appropriate to avoid conflicts of interest. There was inadequate support for her at this time, and she felt very unsupported after making her report.

When Melinda sought to find out where the investigation was at, she was told that “it’s your word against his,” and that there was not enough evidence. When she pursued this matter further in 2014, following substantial support from friends and from a psychologist, she discovered that both the Police and her school had destroyed the reports that she had made.  

NB This case study is derived from a case which is intended to be presented to the Royal Commission at a later date.

Boarding house

In a boarding house for people with intellectual disability, three women made complaints against a male co-resident. These women shared the use of a bathroom with this man, and stated that he had been touching them inappropriately and making sexual comments towards them. 

When the police visited the boarding house to investigate the incidents, PWDA’s individual advocate supported the three women in the police interviews. While they were polite and provided the women with referrals for counselling, the police indicated that it would come down to their word against his, and that the disability of the perpetrator would reduce the likelihood of him being found culpable for the offences. 

The boarding house removed the perpetrator and moved him to a ‘more suitable’ facility. The police did not pursue their investigation as it was deemed there was no likelihood of successful conviction.  

Celia

Celia is a client of PWDA who has intellectual disability, and a history of severe abuse and neglect. A couple of years ago, Celia was living in supported accommodation run by a not-for-profit organisation. At this group home, Celia was sexually assaulted by a staff member. The police were notified and involved. 
They interviewed Celia, and stated that they believed her story. However, they felt they couldn’t obtain a conviction, as Celia’s testimony was not deemed to be reliable enough to hold up in court. Consequently, they didn’t pursue the investigation. Celia’s mother knows that the man who assaulted Celia is still working for the same organisation, albeit at a different facility.
Interacting with prosecutors, if charges were laid
20. In many jurisdictions, legislation governing the admissibility of evidence can exclude evidence given via interpreter, using assistive communication devices, with a support person, or using Boards. This can mean that prosecutors – or Police, if the case does not make it to a prosecutor – may decide that without evidence given by the victim, a trial is unlikely to be successful. They may refuse to continue with the case under these circumstances.

21. Additionally, the prosecutor may decide that a victim will appear unreliable as a witness in court, for a variety of reasons, and this may also impact their decision to proceed with a case. Some of these include the myths about children and adults with disability which exist in our society, which may be thought to impact on a jury and/or judge or magistrate. Although these assessments may be accurate in some circumstances, it also precludes individual cases from consideration, and can thus become something of a self-fulfilling prophecy. 

Preparation for court

22. Support to prepare for court depends on the state or territory the victim resides in, and on the accessibility of those support services. In many cases, adequate supports for people with disability are not easily available. Individual advocacy is a key element in this preparation for court, especially in ensuring that people with disability have the time and support to understand how the system will work.
The trial and any sentencing or appeal processes
23. Some barriers arise at the level of the physical and attitudinal access to the court. Beyond Doubt elaborates a number of different forms of inaccessibility, many of which arise from court officers’ lack of understanding of disability.
 Excluding assistance dogs has been reported. However, more generally, as observed by the Judicial Commission of NSW, 

People with intellectual disabilities are vulnerable to prejudicial assessments of their competence, reliability and credibility because judicial officers and juries may have preconceived views regarding a person with an intellectual disability. For example, they may fail to attach adequate weight to the evidence provided because they doubt that the person with intellectual disability fully understands their obligation to tell the truth. In addition, people with an intellectual disability are vulnerable to having their evidence discredited in court because of behavioural and communication issues associated with their disability.

24. This can severely impact on the likelihood of conviction.

25. Additionally, trials may be particularly difficult for children with disability to participate in. Most jurisdictions have some protections in place for at least some people with disability, although these may only cover children and people with cognitive impairments, excluding adults with other kinds of impairments, including psychosocial disability arising from trauma impacts, from access to these protections. In some cases, access to these protocols or protections may also be subject to Police recognition of disability, or defence argument against it.

26. Additionally, some protocols may enable protections such as the admissibility of evidence by CCTV, but do not always extend to the supports that children with disability may require, including a support person. Without this support person, children with disability may struggle to provide testimony, overwhelmed by the formal setting, trauma, and the need to respond formally to questions.

27. As noted above, some legislation governing the admissibility of evidence can exclude evidence given via interpreter, using Augmentative and Alternative Communication, with a support person or with other supports. Even where evidence may be given by “any appropriate means,” as in the NSW and Victorian Acts governing admissibility, the lack of guidance provided by the Act results in the limited knowledge of court officers determining what can and cannot be included.
 

28. However, perhaps one of the biggest impediments faced by people with disability is the current understandings of ‘capacity’ in Australian law. The Australian Law Reform Commission’s exploration of in Equality, Capacity and Disability in Commonwealth Laws, released in November 2014, critiques the reliance on concepts of capacity, and proposes an alternate framework designed to maximise the equality before the law and access to justice for people with disability.
 It holds that the Convention on the Rights of Persons with Disabilities, to which Australia is a Party, obliges changes to ensure access to justice for people with disability, including children.

29. PWDA’s response to the key issues canvassed in the ALRC’s inquiry focussed particularly on ensuring adequate access to decision-making support, and specifically detailed a revised version of a National Framework for Equality before the Law designed to support this. This decision-making support has relevance across a wide range of settings, which include the interaction of an adult or child with disability with Police, with prosecutors and with the criminal and civil justice systems more broadly. The submission made by PWDA with the Australian Human Rights Centre and the Australian Centre for Disability Law, and another by PWDA with the National Association of Community Legal Centres Inc (NACLC) are attached to this submission to support the Royal Commission in its consideration of these matters. We commend the recommendations made there to the Royal Commission.
Conclusion and Recommendations
This submission has canvassed many of the issues that children and adults with disability may face in seeking to report to Police and/or participate in the criminal justice system. There are six key areas for reform and improvement which are addressed in the following recommendations: 
· All service providers who provide services to children with disability to be trained in how to respond to disclosures of child sexual abuse of children with disability, and specifically regarding the myths about the impact of disability on the experience of violence, and on the veracity of evidence. This training should include substantial consideration of the current issues related to systemic or legal abuse in the denial of access to justice for children with disability.

· Substantial education and training of all court officials and officers, Police and prosecutors, specifically focused on disability, the myths about the impact of disability on the veracity of evidence, and the needs of adults and children with disability, be made compulsory. Such training should also involve consideration of trauma impacts on those who have experienced violence, and discussion of the importance of individual advocacy as support. 

· All legislation governing the admissibility of evidence should be amended to provide guidance to court officers and others regarding appropriate evidence-giving supports for people with disability.

· Adequate decision-making support, in line with PWDA’s recommendations to the Australian Law Reform Commission, should be made available to all of people with disability in contact with the criminal justice system, including when making reports to Police.

· Individual advocacy services be adequately funded to ensure that they can provide support to people with disability seeking to report to Police or participate in the criminal justice system, ensuring that those disclosing do not need to rely on staff from services who may have a conflict of interest.

· Primary prevention strategies must include adequate investigation and prosecution of allegations, as the current failure to do so places children, and children with disability especially at higher risk of violence. 
We thank the Royal Commission for the opportunity to make this submission. 
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