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1.  People with Disability Australia (PWD)
1.1 About us
PWD is a national disability rights and advocacy organisation. We operate from an international human rights framework and provide a number of activities, which include individual, group and systemic advocacy, consumer protection, information, education and training.

Individuals with disability and organisations of people with disability are our primary voting membership. We also have a large associate membership of people and organisations committed to the disability rights movement.

We were founded in 1980, in the lead up to the International Year of Disabled Persons (1981), to provide people with disability with a voice of our own. We have a fundamental commitment to self-help and self-representation for people with disability, by people with disability.

We have a cross-disability focus – membership is open to people with all types of disability. Our services are also available to people with all types of disability and their associates.

We are governed by a board of directors, drawn from across Australia, all of whom are people with disability. We employ a professional staff to manage the organisation and operate our various projects. A majority of our staff are also people with disability.

We are part of an international network of disabled peoples’ organisations through Disabled Peoples’ International. 

We have a vision of a socially just, accessible, and inclusive community, in which the human rights, citizenship, contribution, potential and diversity of all people with disability are recognised, respected and celebrated.

We believe that people with disability, irrespective of our age, gender, cultural or linguistic background, religious beliefs, geographic location, sexuality, or the nature, origin, or degree of our disability:

· Have a right to life, and to bodily integrity

· Are entitled to a decent standard of living, an adequate income, and to lead active and satisfying lives

· Are people first, with human, legal, and service user rights that must be recognised and respected

· Are entitled to the full enjoyment of our citizenship rights and responsibilities

· Are entitled to live free from prejudice, discrimination and vilification

· Are entitled to social support and adjustments as a right, and not as the result of pity, charity or the exercise of social control

· Contribute substantially to the intellectual, cultural, economic and social diversity and well-being of our community

· Possess many skills and abilities, and have enormous potential for life-long growth and development

· Are entitled to live in, and be a part of, the diversity of the community

· Have the right to participate in the formulation of those policies and programs that affect our lives

· Must be empowered to exercise our rights and responsibilities, without fear of retribution.
· Have the right to define the policies and programs that affect our lives
· Ought to be empowered to exercise our rights and responsibilities, without fear of retribution
1.2 Our advocacy and boarding house expertise 


PWD is the largest provider of individual advocacy services for persons with disability in Australia.  It operates a state-wide service in NSW as well as 8 regional services in NSW and Queensland. As well as providing direct assistance to people with disability, these services also provide advice, information and advocacy mentoring support to family members and carers of people with disability PWD currently provides more than 1500 instances of individual advocacy assistance to persons with disability and their associates a year, and this figure will grow significantly over the next two years as regional services become fully operational. 

PWD has provided state-wide individual and group advocacy support to people with disability across NSW for over 20 years. Over that 20 year period PWD has always provided support to people with disability who live in boarding houses (licensed and unlicensed) and people who are homeless or at risk of homelessness.  
PWD has provided targeted support to residents of NSW licensed residential centres on the basis of specific purpose project funding from the NSW Department of Human Services, Ageing Disability and Home Care (ADHC) for the past 8 years.  Since 2002, PWD’s Boarding House Advocacy Project has developed as a state-wide service. It provides regular outreach to all residents on the basis of an annual schedule of regular monitoring visits to all licensed residential centres across NSW. 
As a consequence PWD has a detailed specialist understanding of the licensed residential services sector and related service systems (mental health community teams, the Active Linking Initiative, Aged Care Assessment Teams, Public Guardian, Official Community Visitors etc).
PWD also has specialist knowledge of the sensitivities and complexities of working with the licensed residential service sector.  These sensitivities and complexities arise from legislative arrangements, licensing conditions, resident tenure; unmet demand for specialist services, service quality issues, and sector instability. It has demonstrated an ability to provide effective advocacy for residents within the context of these challenging dynamics.
1.3 Background to submission
Overall, PWD welcomes and supports the making of Regulations with respect to:

a. ‘standards required, and facilities to be provided, for the health, comfort, safety and proper care of persons residing at residential centres for ‘handicapped persons’;

b. the qualifications and experience of persons employed at residential centres for ‘handicapped persons’; and

c. the making and keeping of records and furnishing of returns in respect of licensed premises’
.
PWD believes such measures are necessary and essential to ensuring there is no ambiguity in compliance expectations for Licensees and Licensed Managers and for the protection of human rights of people with disability who are residents of licensed boarding houses.
PWD strongly believes that this is an opportunity for the NSW Government to begin to address long standing issues with respect to standards in licensed boarding houses. 
It must be stated however, that this is not our preferred option, but rather all that is practically achievable given imminent expiry of the current Youth and Community Services Regulation 2005.

In the long-term, PWD recommends the urgent finalisation of the review of the Youth and Community Services Act 9173 (YACS Act) which has been in progress for the past 12 years. Residents in licensed boarding houses currently face numerous human rights violations, largely due to the outdated legislative, policy and practice framework that governs the operation of licensed boarding houses. 
We believe licensed boarding houses are in breach of the United Nations Convention on the Rights of Persons with Disabilities (CRPD), particularly in relation to the right to adequate housing and its core elements – tenancy protections, habitability and security.  Legislation that complies with CRPD will provide the appropriate legislative framework to ensure that the human rights of residents of licensed boarding houses are respected, protected and fulfilled.  

While we understand the Interdepartmental Committee composed of the Department of Human Services, NSW Fair Trading, Housing NSW, NSW Health, Treasury, Local Government, Department of Premier and Cabinet, the Department of Planning and ADHC is currently considering a broad range of issues relating to the reform of the private residential sector including boarding houses, we argue that reform is required now to prevent and respond to the human rights violations that exist for Boarding House residents.  The review of the Regulations provides an opportunity to provide some short-term enforceable measures and we welcome this opportunity.  However, in the long-term the legislative and policy framework governing licensed boarding houses must be revised to ensure compliance with the CRPD.

Specific comments are provided below with respect to each of the proposed Regulations. These comments are framed with the following key themes in mind:
· the proposed Regulations are based on minimum standards which were established some 30 years ago when the Youth and Community Services Act 1973 and subsequent licensing regime was introduced in 1979. What was considered a minimum standard in disability residential care practices then falls far short of minimum standards in disability best practice today;
· as currently proposed the Regulations fails to reflect the NSW Government’s obligations for the implementation CRPD. This includes the NSW Governments obligation to develop laws, policies and programs which promote, protect and fulfil all human rights and fundamental freedoms of people with disability and to ensure these are recognised without any limitations or exceptions;
· the proposed Regulations fails to reflect the higher standards expected from other disability service providers who support people with similar or the same disability support needs.

This results in an absurd situation, where people with disability living in licensed boarding houses are afforded one set of standards or benchmarks for their care, safety and wellbeing under the Regulations and a completely difference set of standards as service users of ADHC provided or funded services, such as those actively provided by ADHC under the Boarding House Reform Program.  The proposed Regulations has not addressed or alleviated this situation in any way. PWD strongly argues that people with disability should be afforded disability support services that are based on the same protections and standards, and not differ based on the service they receive. 
PWD strongly recommends that ADHC policy and disability standards be applied to people with disability living in licensed boarding houses.
· the Regulatory Impact Statement (RIS) provides insufficient consideration to the best interests of people with disability.  It mentions the proposed Regulations being essential as ‘many people with disability are vulnerable to abuse’
 but fails to give equal consideration to, or take into account, the costs and benefits, economic and social (both direct and indirect) of the proposed Regulations on people with disability as residents, and therefore consumers of boarding houses services; 
· the CRPD obligates Government to include and consult with people with disability in all matters that affect their lives. So to do the requirements and guidelines stipulated by the Subordinate Legislation Act 1989 in relation to the making of statutory rules and regulatory impact statements which states:
· ‘consultation is to take place with appropriate representatives of consumers, the public, relevant interest groups and any sector of industry or commerce, likely to be affected by the proposed statutory rule’ and that the ‘nature and extent of the publicity for the proposal, and of the consultation regarding the proposal, are to be commensurate with the impact likely to arise for consumers, the public, relevant interest groups and any sectors of industry or commerce from the making of the statutory rule’
.

The RIS process conducted by Ageing, Disability and Home Care (ADHC) has failed completely in ensuring the full participation of residents of licensed boarding houses who are one of the key stakeholder groups affected by the matters outlined in the RIS. Whilst copies of the RIS and proposed Regulations have been forwarded to all Licensees, organisations and government agencies involved in boarding houses, no such documentation has been provided to the 800-900 people living in licensed boarding houses. There is no version of the RIS available in plain English or alternative accessible formats which could be used by others to facilitate residents understanding or input into this process. Nor are we aware of any alternative or separate consultation processes being undertaken by ADHC to ensure that people with disability living in licensed boarding houses have a say.  It is discriminatory to not provide these adjustments.   
2. Comments on the proposed Regulations

2.1 Section 4: Licensees and managers to comply with Part


2.1.1 Proposed Regulation 
(1) 
This Part sets out requirements that Licensees and Licensed Managers of licensed premises are required to comply with in respect of:

(a) 
the standards to be observed, and facilities to be provided, to ensure the health, comfort, safety and proper care of handicapped persons residing at the premises, and
(b)
the qualifications and experience of persons employed at the premises, and

(c) 
the records that must be made and kept in relation to the premises.
(2) 
A Licensee of licensed premises who fails to comply with a requirement contained in this Part with respect to the licensed premises is guilty of an offence.

Maximum penalty: $500.

(3) 
A Licensed Manager of licensed premises who fails to comply with a requirement contained in clause 13, 14, 15, 18 or 19 with respect to the licensed premises is guilty of an offence.

Maximum penalty: $500.

2.1.2 PWD Comments
· The proposed Regulations does not provide adequate security of tenure for residents, or protect them from eviction, harassment and other threats.  This is a sector that is notorious for its arbitrary and unreasonable eviction of residents, including in circumstances that present grave risks to their safety and well-being.  The human right to housing demands that this situation be addressed.


An additional clause ought to be inserted into the proposed Regulations that would provide adequate security of tenure for residents, and protect them against arbitrary eviction, harassment and other threats. In this respect, the clause should provide:

· A resident cannot be evicted unreasonably or arbitrarily;

· Residents must not be subjected to harassment or other threats;

· At least 1 month’s notice in writing must be given to a resident subject to eviction proceedings;

· The notice must set out the reasons for the eviction;

· A copy of the notice must be provided to the Chief Executive within 24 hours of it being issued.

· The recognition of the failure by a Licensee and Licensed Manager to comply with nominated requirements as an offence under the Youth and Community Services Act and proposed Regulations is currently insufficient as key deterrent.  PWD believes that the penalties in Part 2 Section 4 (2) and (3) need to reflect contemporary penalty measures and should be increased.  
We believe a maximum penalty of $10,000.00 is commensurate with the importance of measures set out in the proposed Regulations and the risks faced by residents in this sector. A penalty of this nature would provide a more appropriate level of deterrence.

· PWD also believes that the wording of 1 (c) must be amended to include the clause found in other proposed Regulationss (such as 19 (4)) which relate to record keeping requirements and their availability at the licensed premises for inspection and monitoring by ADHC. PWD strongly believes that where records of any kind are required to be made and kept by the Licensee or Licensed Manager, that these should be readily available for inspection by the relevant officers. If licensing officers are required to determine compliance to such Regulations they must firstly be able to inspect such records at any time during an inspection of licensed premises.
We therefore recommend that the proposed Regulation 1 (c) be amended to include the underlined section below:

1 (c) the records that must be made and kept in relation to the premises and must be available at the licensed premise for the inspection by an officer (within the meaning of section 25 of the Act).

2.2 Section 5: Sleeping facilities 
2.2.1 Proposed Regulations
Each resident must be provided with the following:


(a) 
a bed that is for the use of that resident only and is placed at least 75 centimetres from the side of any other bed and 90 centimetres from the head or foot of any other bed,

(b) 
a mattress that is suited to the bed and is clean and comfortable,

(c) 
bed clothing and linen that is suited to the bed and is clean, in good repair and changed weekly (or more frequently if necessary to maintain cleanliness),

(d)
if necessary, absorbent or waterproof bed sheets,

(e) 
a bed-side cabinet that can be locked by the resident.

2.2.2 PWD’s comments:


· People with disability who are residents of licensed boarding houses must be afforded an adequate standard of living which is commensurate with minimum accommodation standards with regard to room size, lighting, ventilation and single occupancy as is provided in other disability supported accommodation, such as ADHC operated or funded services. Residents must be provided with a private room, except in circumstances where it is the express wish of two persons who are in a relationship or dual occupancy is requested the residents.  
Accommodation in licensed boarding houses must be provided to respond effectively to the actual needs and support requirements of the person as well as ensure their health, safety and proper care. Regulations must be introduced to ensure this. 
· A literature review recently prepared by the Australian Domestic and Family Violence Clearinghouse for PWD looking at Disability and Domestic Violence in Residential Settings highlights the significance of service cultures and environments in increasing a person’s vulnerability and their risk of abuse.  The research highlights a number of indicators that assist in identifying service environments in which residents may be at risk of abuse. Service design, placement, planning and commissioning is nominated as one of these indicators, including: 
· ‘failures to provide agreed/appropriate care;
· the lack of suitable accommodation alternatives for residents; 
· the accommodation of incompatible residents or residents with a history of abusing; and
· inappropriate service design, which compromises the safety of residents and staff’
. 
Other factors also identified include:

· 'Managers’ behaviour, attitudes and decision making, including: failures to take responsibility or respond to issues; inadequate supervision of staff or failure to appropriately manage or support staff; and lack of experience within the disability service sector

· Staff behaviour and attitudes, including: inadequate knowledge about working and communicating with people with disability; inappropriate use of restraint and inappropriate touching; impatience or intolerance of residents; and viewing resident behaviour as a problem, rather than exploring underlying causes

· Residents’ behaviours, including: changes in residents’ emotional state, communication, needs and skills; acts of self-harm or expressions of fear; resident-to-resident bullying; and residents’ engaging in sexualised behaviours;
· Isolation, including: the isolation of individual staff and residents; staff defensiveness; and a lack of openness within the service;

· Fundamental care and the quality of the environment, including: poor hygiene, furnishings and state of repair; limited activities; and a lack of support for residents with special needs or challenging behaviours’
.
Regulations must be introduced to ensure that residential environments in licensed boarding houses are designed to prevent and reduce risk of resident abuse.
· PWD believes that ADHC must immediately prioritise the implementation of contemporary standards in sleeping facilities in all ‘A’ Licensed boarding houses providing dormitory style bedroom accommodation. In preparation for this process, Regulations should be introduced for all multiple occupancy sleeping facilities (‘A’ and ’B’ licensed premises) to ensure persons with disability are carefully selected as being suitable to associate with one another in those conditions. 

Such suitability/compatibility assessments are in the best interests of each resident for reasons stated above, and are, in our view a minimum requirement necessary to ensure the health, comfort, safety and proper care of persons with disability living in licensed boarding houses are met. Such practices are common practice in other disability supported accommodation and will also benefit Licensees and Licensed Managers as optimal compatibility of residents will reduce the number, and impact of, problems arising between non-compatible residents. 
This Regulation must also be reworded to reflect: 
A. Articles of the CRPD (refer to Appendix A for full explanation of  each of the CRPD Articles as they relate to each section) including but not limited to:

Article 9 – Accessibility
Article 16 – Freedom from exploitation, violence and abuse

Article 19 – Living independently in the community 
Article 22 – Respect for Privacy.
Article 28 – Adequate standard of living and social protection 
B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Individual needs - each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way.


Privacy and Dignity – services shall recognise and meet their legal and ethical obligations to respect the rights of service users to privacy, dignity and confidentiality.
C. Minimum practice and policy requirements of ADHC operated and funded accommodation services with regard to sleeping facilities; and
D. Without lessening any of the above, Regulations regarding sleeping facilities in licensed residential centres must ensure the following:
1. 
Each resident must be provided with a single room (for a single persons occupancy) as his/her bedroom;
2. 
For the purposes of 1: 
(a) 
the support needs and program of activities and care required by the resident must be taken into account when determining adequate sleeping facilities including the persons bedroom location within the licensed premises. This includes access to bathroom and other facilities necessary for the person’s supervision and support;

(b) 
where single room occupancy is not immediately available, the Licensee shall develop a transition plan (with a 6 month implementation timeframe) for the approval of the Chief Executive to ensure the future provision of single bedrooms for all residents;

(c) 
where people are accommodated in temporary multiple occupancy rooms, each person is to be carefully selected, using a suitability assessment process approved by the Chief Executive, as being suitable to associate with each other person.
3.   Provision must be made at the premises to ensure that:

(a)  
mattresses and other bedding are clean, comfortable, and suitable to the persons disability support needs; and
(b) 
there is adequate individual bed linen and blankets for each resident, and
(c)  
bed clothing is appropriate to the season and climate, and
(d)  
all bed clothing is kept clean and in good repair and changed weekly (or more frequently if necessary to maintain cleanliness), and
(e)  
if necessary, absorbent or waterproof bed sheets are provided and is kept clean and in good repair and changed as frequently as required to maintain cleanliness, and
(f) 
a bed-side cabinet is provided in each bedroom that can be locked only by the resident; and
(g)
 a wardrobe unit for the storage of the residents clothing and personal belongings is provided in each bedroom, for the single use of each resident.

Note: Provision of a wardrobe within a bedroom has been removed from the amended and proposed Regulations. However, PWD argues that a bed-side cabinet is not sufficient on its own, nor is a storage unit in some other location as suggested by proposed Regulation no. 9.  The provision of a wardrobe should remain as part of the Regulations.
E. The cost of the provision of these facilities should be the responsibility of, and met by, the proprietor of the residential centre. 
2.3 Section 6 - Clothing and toiletries
2.3.1 Proposed Regulations
Each resident must:

(a) 
have a supply of personal clothing and footwear that is adequate to allow for laundering and repair, and

(b)      wear clothing and footwear suited to climate and seasonal  conditions, and

 (c) 
be provided with a toothbrush, toothpaste, soap, toilet paper and a supply of bath towels and face washers that is adequate to allow for laundering.

2.3.2 PWD’s comments
· It is PWD’s experience that residents of licensed boarding houses often lack appropriate personal clothing and footwear due to an insufficient supply of clothing. Furthermore, it is not uncommon for clothing pools to be used where residents are required to share clothing items including underwear. It is also a common practice for staff of licensed boarding houses to use residents’ money to make clothing purchases on their behalf, rather than allowing them the opportunity to make their own decisions about the clothes they would like to buy and wear. 
PWD was recently advised of a situation where each resident of a licensed boarding house was required by the Licensee/Licensed Manager to spend $300 on clothing for an annual holiday organised by the Licensee/Licensed Manager. None of these residents were taken shopping to choose the clothing and the resident we spoke with had not seen evidence of the clothing since the money was taken for this purpose.

Regulations must be introduced to prohibit such practices.

· The level of poverty experienced by people with disability living in licensed boarding houses is compounded by the excessively high fees charged by Licensee’s. This greatly affects a resident’s ability to have sufficient funds remaining for the purchase of suitable clothing, other personal items as well as to access and participate in the community. This fact is supported in ADHC’s program evaluation of the Active Linking Initiative reported on in 2010, which highlights that a lack of suitable clothing for going out can prevent some people’s participation in the ALI program
.

The Department of Local Government, Circular to Councils 09-10
 stipulates the maximum tariffs, excluding GST that a boarding house or lodging house may charge tariff-paying occupants in both single and shared accommodation. The monitoring of these tariff rates must occur and any necessary Regulations introduced to ensure:

· fees for board and lodging comply with Local Government requirements;

· practices in licensed boarding houses do not lead people with disability into poverty or limit their access and participation in the community.
· The wording of Regulation 6 (b) is concerning in that it suggests the Licensee and Licensed Manager must ensure residents wear certain clothing and footwear, rather than ensuring that particular /suitable clothing and footwear be available to them for their choice to wear. A Licensee/Licensed Manager should not/cannot force a resident to do anything not of their choice, nor should the Regulations prescribe this action.

· These Regulations must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 14 – Liberty and security of person 

Article 28 – Adequate standard of living and social protection 
B. Minimum practice requirements outlined in policy such as standards in Action which relates to:

Individual Needs - each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way.

Decision making and choice - Each person with a disability has the opportunity to participate as fully as possible in making decisions about the events and activities of his/her daily life in relation to the services he/she receives
C. Minimum practice and policy requirements of ADHC operated and funded accommodation services with regard to clothing and toiletries. 
D. Without lessening any of the above, Regulations regarding clothing and toiletries in licensed residential centres must ensure the following:
1. 
Each resident must have at his/her disposal an adequate  supply of personal clothing and footwear of their choice.

2.  This personal clothing and footwear must:

(a) be suited to the climate and seasonal conditions typical to the location of the licensed premises and /or program of activities undertaken by the resident; and
(b) be of an adequate supply to allow for laundering and repair; and

(c) be discreetly labelled with the residents name to ensure their personal use.
3.  Each resident must be provided with personal toiletries and sanitary products suitable for the person’s individual needs. These items must include, but is not limited to, a toothbrush, toothpaste, soap, sanitary pads/ tampons, toilet paper, condoms and water based lubricant and a supply of bath towels and face washers that is adequate to allow for weekly laundering (or more frequently if necessary to maintain cleanliness). These items must be replaced after reasonable use or when used.

E. The cost of basic toiletries and laundering of clothes should be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging. Costs of clothing and footwear should be the responsibility of, and met by the resident.
2.4 Section 7 - Meals 
2.4.1 Proposed Regulations
Each resident must be provided with:

(a) 
meals of adequate variety, quality and quantity served each day at times that are appropriate and generally acceptable to both residents and the management of the licensed premises, and

(b) 
meals that accommodate any special dietary requirements of the resident, and

(c) 
access to adequate refreshments outside of meal times.
2.4.2 PWD’s comments
· PWD supports ADHC’s policy statement that “Nutritional health is a basic human right for all people. Eating nutritious food is very important to maintaining our health. Food keeps us functioning, alert and active so that we can fully participate in family and community life. Poor nutrition can have severe adverse consequences for a person’s health. People with a disability are often dependant on others for access to nourishing, enjoyable and culturally appropriate food. Therefore the people supporting people with a disability need to ensure this access”.
 
This statement is no less true for residents of licensed boarding houses than persons with disability who live in ADHC operated or funded accommodation services who, like boarding house residents are dependent on the provision of all food and meals to be provided by their service provider. Regulations must ensure these basic human rights are met.
· These Regulations must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 19 – Living independently and being included in the community so that persons with disability are able not obliged to live in any particular living arrangement.
Article 28 – Adequate standard of living and social protection
Article 25 – Health 
B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Nutrition and Health - to ensure that services promote practices which establish and enhance service users’ health and well-being
Individual Needs - each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way.
C. Minimum practice and policy requirements of ADHC operated and funded accommodation services with regard to food, meals and nutrition including relevant components of :

· ADHC’s Ensuring Good Nutrition Policy;
· the Food Services Manual which provides a framework for food service management in residential services which are catering for “large” groups of people (larger than a “family” unit in a home. ie 10 to hundreds of persons) and is intended to apply to residences where one or more cooks are employed to prepare food for the clients. This Manual also applies to those residences that receive food prepared by another service at a different location;
· Food Safety Programs for Food Service to Vulnerable Persons A guide to Standard 3.3.1 – Food Safety Programs for Food Service to Vulnerable Persons - Australia New Zealand Food Standards Code (Australia Only) February 2008. The food businesses identified in Standard 3.3.1 that are required to have a food safety program include those businesses involved in food processing and service to six or more vulnerable people at any given time. Vulnerable people are defined by the standard in terms of the facility in which they are cared for or as clients of a delivered meals organisation. 

The facilities listed in the standard include: establishments devoted primarily to the treatment and care of inpatients with psychiatric, mental or behavioural disorders, establishments which provide long-term care involving regular basic nursing care to aged persons, freestanding establishments providing palliative care to terminally ill patients.  Given the definition of ‘handicapped persons’ under the YACS Act, the purpose and size of licensed residential centres, the application of such food safety programs should be further explored as a benchmark standard.  
D. Reflect Recommendation 8 of the NSW Ombudsman’s Report of Reviewable Deaths in 2005 Volume 1: Deaths of people with disabilities in care which states (in part) that 

‘ADHC should provide relevant information to boarding houses concerning good practice in health care, including provision of good practice information contained within policies such as Ensuring Good Nutrition…..
’. 

ADHC’s response to this recommendation at the time was that it was reviewing and updating the Licensed Residential Centres (LRC) Licensing, Monitoring and Closures policy manual in two stages which included:
· the policy manual being finalised and planned for release by October 2006; and

· the appendices are being updated to incorporate contemporary information in relation to good practice that ADHC officers may use to assist boarding house operators. ADHC estimated that stage two would be finalised by February 2007
.

PWD understands that the Licensed Residential Centres (LRC) Licensing, Monitoring and Closures policy manual remains under review. Furthermore as internal operational procedures for ADHC staff we cannot see how this policy manual will address the Ombudsman’s recommendation which was to ensure relevant information on key practice areas will be made available to boarding houses.

Furthermore, whilst ADHC’s website currently references four policies under a heading ‘good practice in LRC’s’ including the Ensuring Good Nutrition policy, it does not provide any information for the licensed sector on how it is supposed to interpret or use the policies that are listed (all of which are targeted to ADHC operated or funded services). 

If the licensed sector is expected to use and reflect practices outlined in such policies to guide their own practice and when complying with relevant licence conditions/Regulations, this should be made explicit in the proposed Regulations.
E. Without lessening any of the above, Regulations regarding meals and food in licensed residential centres must ensure the following: 
1. 
Each resident must be provided with:

(a) 
meals of adequate variety, quality and quantity served each day at times that are appropriate and generally acceptable to both residents and the management of the licensed premises, and

(b) 
meals that accommodate any special dietary (on health, ethical or cultural grounds) requirements of the resident, and

(c) 
access to adequate refreshments and basic meal provisions and preparation facilities outside of meal times so that residents may make their own food preparations;

d) 
staff supervision and support for  maintaining or developing skills in personal meal preparation as  documented in an individualised program of activities and care.

F. Any compliance costs relating to the provision of food, meals and supervision provided in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging. 


2.5 Section 8 - Recreation 
2.5.1 Proposed Regulations
Each resident must have access to a television, radio, books, games and a sofa.
2.5.2 PWD’s Comments
· These proposed Regulations lessens the benchmark previously set by the licence conditions relating to ‘Residents Activities and Advocacy’ which include the following:
· The staff shall provide to the satisfaction of the Director-General, a program of activities and care that ensures that individual needs of the persons with disabilities in care may be met… (licence condition 5.5 in part)

· The Licensee shall provide a record of efforts made to facilitate the integration of residents into the community activities either recreational or therapeutic (licence condition 4.7)

· Opportunities shall be provided for each person with a disability to participate in activities in the community when such participation is consistent with the requirements that the person’s individual needs be met (licence condition 5.5.4)

· The Licensee and Licensed Manager must actively participate in the linking of residents to community activities either recreational or therapeutic (licence condition 5.5.5); and

· The Licensee shall ensure that every person with a disability admitted to the licensed premises, receives satisfactory care while remaining on the premises or while participating in the program of activities, whether conducted by or on behalf of the Licensee on the licensed premises or elsewhere (licence condition 6.4)
· The Regulatory Impact Statement (RIS) 
 states that ‘these licence conditions were administered and enforced by ADHC, through regular monitoring of licensed premises for compliance’. It also states that although there was ‘uncertainty as to the scope of the Ministers powers to impose conditions on a licence (where conditions do no directly relate to the licensed premises or the Licensee or Licensed Manager) had been identified for some time, ADHC continued to enforce all licence conditions through regular monitoring for compliance and the threat of prosecution for breach’. PWD strongly maintains that if compliance has been expected and achieved by ADHC through these measures to date there is no reason to reduce the expectations on Licensees and Licensed Managers but rather as the RIS maintains ‘resolve the uncertainty‘ of existing obligations.

· Supplementary services provided under the BHRP (such as ALI) alone are currently insufficiently funded to meet and ensure all residents have a individualised program of support or their active and meaningful participation in the community.
As noted in the recent Active Linking Initiative (ALI) Evaluation 

Final Report ‘all providers and stakeholders referred to the low funding levels as a major service constraint. In particular the funding did not allow for adequate individual and person-centred service. Instead the ALI program was used primarily for group and centre based activities, being a more affordable option. Funding levels for the ALI need to be commensurate with other ADHC Programs which are based on individualised support, such as Community Participation and new Day Programs currently in development’.

· Given each of these points, the new Regulations must be amended to return all requirements outlined in existing licence conditions to provide a program, effort or active linking of residents to the community, to facilitate the integration of residents into community, recreational or therapeutic activities and/or provide a program of activities and care that meets individual needs. 
· These Regulations must also be reworded to reflect:
A. Articles of the CRPD including but not limited to:

Article 19 – Living independently in and being included in the community

Article 20 – Mobility 

Article 21 – Freedom of expression and opinion and access to information 

Article 24 – Education

Article 26 – Habilitation and rehabilitation

Article 28 – Adequate standard of living and social protection; 

Article 30 – Participation in cultural life, recreation, leisure and sport

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Individual Needs - each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way.
Decision making and choice - Each person with a disability has the opportunity to participate as fully as possible in making decisions about the events and activities of his/her daily life in relation to the services he/she receives.
Participation and Integration - Each person with a disability is supported and encouraged to participate and be involved in the life of the community
C. Minimum practice and policy requirements of ADHC operated and funded accommodation services with regard to recreation facilities.  

D. Without lessening any of the above, Regulations regarding residents activities, recreation and advocacy in licensed residential centres must ensure the following:

1. 
The Licensed Manager shall:
a) provide to the satisfaction of the Chief Executive  an individualised program of activities and care which has been developed in consultation with the resident, their independent advocate (nominated by either the resident or the Chief Executive on their behalf), their legally appointed Guardian, case manager and family members, that ensures the individual needs of the persons with disability in care will be met; and

b) actively participate in the linking of residents to community activities identified in their individualised program of activities and care; and

c) maintain a record of efforts made to facilitate the integration of residents into the community in accordance with their approved individual program and must be available at the licensed premises for inspection by an officer (within the meaning of section 25 of the Act);

d) ensure that every person with disability admitted to the licensed premises, receives satisfactory care while remaining on the premises or while participating in the program of activities, whether conducted by or on behalf of the Licensee on the licensed premises or elsewhere.

2. 
Recreational facilities must be provided in accordance with the person with disability’s recreational and educational needs (which is documented in an individualised program of activities and care).
3. 
Each resident must have access to a working television and radio, books, games and a sofa. 
E. Any compliance costs relating to the provision of recreation in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.

2.6 Section 9 - Personal storage space
2.6.1 Proposed Regulation
(1) 
Each resident must be provided with the following:

(a) 
wardrobe space for the storage of personal clothing and belongings,

(b) 
a container for the storage of personal laundry,

(c) 
a towel rail of a size that enables the drying and storage of towels and face washers.

(2) 
Each item specified in subclause (1) must be in a location that is convenient for the use of that item by the resident.

2.6.2 PWD’s Comments
· These Regulations must be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 28 – Adequate standard of living and social protection; 

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Individual Needs - each person with a disability receives a service

which is designed to meet his/her individual needs, in the least restrictive way.
Privacy and Dignity - each person with disability’s right to privacy, dignity and confidentiality in all aspects of his/her life is recognised and respected
C. Minimum practice and policy requirements of ADHC operated and funded accommodation services with regard to personal storage space.

D. Without lessening any of the above, Regulations regarding recreation in licensed residential centres must ensure:

(1) 
Within each bedroom, each resident must be provided with the following:

(a) 
wardrobe space for the storage of personal clothing and belongings (with which only the resident has access to), and

(b) 
a container for the storage of personal laundry, and

(c)
 a towel rail of a size that enables the drying and storage of towels and face washers, and

(2) 
Each item specified in subclause (1) must be in a location that is convenient for the use of that item by the resident.

E. Any compliance costs relating to the provision of personal storage space in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.

2.7 Section 10 - General storage space
2.7.1 Proposed Regulations
(1) 
The licensed premises must have shelving and cupboard space that is appropriate for the storage of the following:

(a)
recreation and education supplies,

(b) 
linen,

(c)
food,

(d)
cooking and eating utensils,

(e) 
luggage,

(f) 
cleaning materials,

(g) 
outdoor equipment.

(2) 
Food and cooking and eating utensils must not be stored together with any other types of items.

2.7.2 PWD’s Comments
· PWD supports the inclusion of Regulations regarding general storage space.
· These Regulations must be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 28 - Adequate standard of living and social protection persons to ensure persons with disability have an adequate standard of living for themselves and their families, including adequate food, clothing and housing, and to the continuous improvement of living conditions without discrimination on the basis of disability.      
B. Minimum practice requirements outlined in Standards in Action such as those relating to:
Individual Needs to ensure that each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way.
C. Any compliance costs relating to the provision of general storage space in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.

2.8 Section 11 – Medication
2.8.1 Proposed Regulations
(1) 
Any medications administered at the licensed premises must be administered in accordance with any relevant instructions from a health practitioner.

(2) 
Written directions from any medical practitioner who prescribes a resident with psychotropic PRN medication must be obtained. The written directions must be kept with a file relating to the resident and must contain the following details:

(a) 
the circumstances under which the medication may be given to the resident,

(b) 
the procedure to be followed for administration of the medication,

(c) 
the circumstances under which a further dose may be administered and the required interval between doses,

(d) 
the maximum dose that may be given,

(e)
the circumstances under which a medical practitioner should be contacted in relation to the administration of the medication.

(3) 
A register of PRN medication administration containing the following information must be maintained:

(a) 

the name and dosage of any PRN medication administered to a resident and the name of that resident,

(b) 
the date and time of administration of the medication,

(c) 
the reason for administration of the medication,

(d) 

the resident’s response to administration of the medication,

(e)

the name and signature of the person who administered the medication.

(4) 
In this clause:

PRN medication means medication that is given when required according to the resident’s needs.

(5) 
The administration of prescription medication to a resident is to be reviewed at least once every 3 months by the relevant health practitioner.

Subject to the other requirements of this clause, any prescription medication of a resident: 
(a) 
must, if it is practicable to do so, be separated by a registered pharmacist into individual doses in a blister pack and be clearly marked so as to identify the resident, and 
(b) 
must be administered directly to the resident and a record of that administration be retained.

2.8.2 PWD Comments
· PWD supports the addition of 11 (5) addressing the current absence of record keeping in licensed boarding houses for medication administration other than PRN. Under current licence conditions, there is no requirement for licensed boarding houses to maintain a record of the administration of residents’ regular prescribed medications and this has been an issue of concern raised in connection with the review of the deaths of people with disability in licensed boarding houses by the NSW Ombudsman.

· These Regulations must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 17 – Protecting the integrity of the person

Article 25 – Health

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Individual Needs - each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way
Protection of human rights and freedom of from abuse – Managing medication to ensure that medication for persons with disability is administered safely and appropriately.

C. Minimum practice and policy requirements of ADHC operated and funded accommodation services and other residential facilities with regard to medication administration and management including all relevant components of :

· ADHC’s Behaviour Support Policy Version 1.0 January 2009 which outlines best practice requirements with regard to managing restricted practices such as to the use of psychotropic PRN.
· ADHC’s Health Care Policy and Procedures Final 1.0 July 2009 including procedures for administering medication; operational procedures for responding to medical emergency; operational  procedure to support health care planning; and general support procedures.
· NSW Health’s Medication Handling in Community-Based Health Services/Residential Facilities in NSW – Guidelines which provides guidelines for handling of medication by persons employed in community-based health services and in residential facilities such as group homes, boarding houses and hostels (nursing homes excluded).
D. Without lessening any of the above, Regulations regarding medication in licensed residential centres must ensure the inclusion of the following additional points:
a) 
all ‘health practitioners’ must be  ‘registered’; and
b)
that any written directions from that practitioner comes from a face to face consultation/examination.
PWD believes that it is essential to the health, safety and proper care of people with disability in licensed boarding houses that all health/medical practitioners involved in their health care have been assessed as having the qualifications, skills and experience necessary to provide safe care and are fit to practice medicine in NSW. Recognised registration of medical/health practitioners can ensure these persons maintain proper standards of conduct and competence.
Furthermore, with regard to written directions or treatment plans for psychotropic PRN medication we believe that it is essential that such directions arise from face to face consultations with the resident and that these plans are subject to regular monitoring and review. Such Regulations would help to eradicate practices such as a Licensee seeking and receiving approval for the use of PRN medication via the telephone. Regulations must be introduced to prohibit such practices. 
c) Regulation 5 (c) to be reworded to include the wording ‘ and must be available at the licensed premises for inspection by an officer (within the meaning of section 25 of the Act)’.

E. Any compliance costs relating to the administration of medication in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.

2.9 Section 12 - Safety and health
2.9.1 Proposed Regulation
(1) 
A register containing the dates of any fire evacuation drills carried out at the licensed premises must be maintained.

(2) 
Each resident must be supplied with such medical (including mental health) and dental treatment as is necessary in a timely manner.

(3) 
Each resident must receive assistance in accessing any health services that the resident reasonably wishes to access. 

(4) 
Any medical treatments carried out at the licensed premises must be carried out in accordance with any relevant instructions from a health professional.

(5) 
A resident’s next of kin must be notified as soon as possible of any serious accident or illness suffered by the resident.

(6) 
An effective infection control program must be maintained at the licensed premises.

(7) 
There must be a suitable and fully stocked first aid kit at the licensed premises and at least one member of the staff on duty must hold qualifications (of a type approved by the chief executive) in the administration of first aid.

(8) 
All first aid equipment, medicine, drugs and other substances potentially harmful to residents must be stored and secured so as to prevent access by any resident (except in relation to first aid equipment, medicine, drugs and other substances managed by the resident). All first aid equipment, medicine, drugs and other substances potentially harmful to residents that are managed by a resident must be secured so as to prevent access by any other resident.
(9) 
In this clause, health service has the same meaning it has in the Health Administration Act 1982.


2.9.2 PWD’s Comments
· PWD believes it is essential that residents receive all necessary support to obtain any necessary health services, including, where required, mental health services.  As it is currently drafted, these Regulations would require the resident to identify and request the health services they need.  This is too onerous a requirement for many residents, many of whom have limited information about available services, low expectations about obtaining needed support, and who have been institutionalised by practices common to licensed boarding houses.  Additionally, a significant number of residents are persons with psycho-social impairment, at least some of whom will experience acute episodes of mental illness.  In some cases residents with this background will be unable or unwilling to seek out acute mental health support because of the characteristics of their condition.  The current drafting of the Regulations may therefore deprive residents of their human right to health, and to freedom from abuse, neglect and exploitation. For these reason it must be altered to remove the words ‘reasonably wishes’.
· Not only is it a human rights issue but also one which PWD believes is supported by sufficient evidence which shows that inadequate health care practices in licensed boarding houses has lead to the premature and preventable deaths of people with disability. Given the average age at death for licensed boarding house residents was last reported as 62 years (16.7 years earlier than the average Australians), PWD does not believe it unreasonable to state one of the direct reasons for their premature death is a lack of comprehensive guidance and expectation of best practice with regard to their health care and support. This situation and what can only be described as the arising abuse and neglect of people with disability in licensed boarding houses, cannot be allowed to continue.

· The NSW Ombudsman’s Report’s of Reviewable Disability Deaths clearly states that because  ‘licensed boarding houses are not subject to policies and standards that govern disability services, and operators of licensed boarding houses largely operate without comprehensive guidance… this situation has clear implications for the provision of care to boarding house residents in relation to health needs’
. 

· The NSW Ombudsman’s has also consistently reported epilepsy as one of the most commonly reported health conditions for residents of licensed boarding houses who have died
. The NSW Ombudsman has also noted in its reviews of the deaths of residents with chronic health issues such as diabetes and epilepsy, that it was not easy to identify how those conditions were being reviewed or supported on a day-to-day basis at the licensed boarding house
. 
All clients with an intellectual or physical disability with epilepsy, who reside in or access any ADHC operated and funded services are recognised as having the ‘right to quality health care as well as being involved in decision making and exercising choices about their care and treatment’
. Anything less than this for people with disability in licensed boarding houses is discriminatory.

These proposed Regulations must be amended to ensure requirements for Licensees, Licensed Managers and their staff to:
· provide accommodation support that is safe for clients with epilepsy;

· ensure that conditions, which may prompt a seizure, are minimised in the environment and life style of clients with epilepsy;

· seizure records are maintained for at least annual review by the person’s neurologist;
· follow or record relevant information in a epilepsy management plan.

· Recommendations have been made repeatedly to ADHC to ‘provide relevant information to licensed boarding houses concerning good practice in health care, including provision of good practice information contained within policies such as Ensuring Good Nutrition, Managing Client Health, Palliative Care, Managing Client Risks, and Decision-Making and Consent’. This is the opportunity to address these long standing issues by incorporating good practice in health care.
· PWD supports the addition within proposed Regulation 12 (7) relating to resident safety and health, of at least one staff member on duty needing current first aid qualifications. We are aware that this has been an issue raised by the NSW Ombudsman on numerous occasions in its reviews of people who have died in licensed boarding houses. PWD strongly supports the inclusion of Regulations which will help to ensure:
· that first aid is administered to residents when they are in critical situations;
· first aid delivered in accordance with best practice principles; 
· most importantly, prevent or reduce the deaths of people with disability in licensed boarding houses.
· These Regulations must be reworded to also reflect:

A. Articles of the CRPD including but not limited to:

Article 9 - Accessibility 

Article 21 – Freedom of expression and opinion and access to information

Article 25 – Health

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Individual Needs  - each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way.
Protection of human rights and freedom of from abuse – Managing medication to ensure that medication for persons with disability is administered safely and appropriately.

C.  Minimum practice and policy requirements of ADHC operated and funded accommodation services and other residential facilities with regard to:

· fire evacuation procedures and record keeping;

· medication administration and storage;

· health review, maintenance and support;

· notifications in case of accidents or illness;

· infection control;

· first aid procedures;

D. Reflect Recommendation 8 of the NSW Ombudsman’s Report of Reviewable Deaths in 2005 Volume 1: Deaths of people with disabilities in care which states ADHC should provide relevant information to boarding houses concerning good practice in health care, including provision of good practice information contained within policies such as Ensuring Good Nutrition, Managing Client Health, Palliative Care, Managing Client Risk, and Decision-Making and Consent. 
E. Without lessening any of the above, Regulations regarding safety and health in licensed residential centres must ensure:

a) 
the original licence condition relating to the Licensee establishing a fire evacuation procedure is reinstated in the new Regulations. Such a procedure is essential for providing guidance to staff and residents around sounding the fire alarm, alerting all the occupants to evacuate, calling fire brigade, key evacuation and assembly points, accounting for staff residents and how to manage residents with support needs and/or specific evacuation strategies which may require additional support in emergency situations;
b) 
wording of Regulations regarding a resident reasonably wishing to access assistance needs to be strengthened to address the following concerns:
-  what is reasonable and how is this determined? 

-  adequate safeguards are provided through other Regulations to ensure  Licensees/ Licensed Managers/staff don’t interfere with residents choice.
F. Any compliance costs relating to maintaining the safety and health of people with disability in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
2.10 Section 13 - Residents not to be abused or neglected
2.10.1 Proposed Regulations
(1) 
Residents must not be subject to abuse or neglect.

(2) 
For the purposes of this clause, abuse or neglect, in relation to a resident, means:

(a) 
any act against the resident that constitutes a criminal offence under the Crimes Act 1900,

(b) 
misconduct that could adversely affect the health, comfort, safety or proper care of the resident,

(c) 
derogatory, obscene or threatening conduct or language against, or towards, the resident,

(d)
 unauthorised use of the resident’s property,

(e) 
unlawful or excessive physical or chemical restraint techniques used on the resident,

(f) 
failure to ensure the resident has adequate food, clothing, shelter, health care and supervision.
2.10.2 PWD’s Comments
· The following case study reported in the NSW Ombudsman’s 2008-2009 Annual Report provides a brutal example of how indicators of abuse and neglect in licensed boarding houses can be noted but overlooked with disastrous consequences. It is provided as a reminder of why the current lack of enforceability of licence conditions must be rectified with comprehensive enforceable Regulations.
A man with disability who was a resident of a licensed boarding house was admitted to hospital in 2008 for treatment of pneumonia. Hospital staff raised concerns about his hygiene and nutrition as they noted the man was at high risk of malnutrition and they had to use peroxide solution to remove the dirt from his skin and nails.

Following his discharge from hospital, this man returned to the same licensed boarding house responsible for his care and condition when he was admitted to hospital.

Three months later, the man was found in his room by a staff member at the boarding house. He had been dead for at least 12 hours and had blood stains on his fingers, head and clothes. There was also evidence of blood stains on the walls and body tissue was found on two exposed nails on the back of the door to the room. The police officers who attended the scene reported that the man’s bedclothes were covered with cobwebs and dust, and faeces and used toilet paper were strewn around the room. There were also several unopened sandwich packages in the room.

ADHC advised the NSW Ombudsman they had legal advice that they did not have the power to enforce the licence conditions that apply to the health, wellbeing and cleanliness of residents and the facility. They said they were considering their options — including prosecution and/or revocation of the licence — in relation to the Licensee’s failure to comply with a fire safety order issued by the local council not the abuse and neglect of this man.

The Ombudsman went on to note that last year a decision was made to close this boarding house and ADHC were in the process of finding alternative accommodation for the residents. However, it fails to note one essential point which was that the closure of this boarding house occurred because the Licensee himself died, not on account of any action it or ADHC had taken to revoke the licence because of breaches of licence conditions relating to the health, comfort, safety and proper care of residents, abuse and neglect or fire safety. 

The only conclusion PWD can come to is that the outcome of this scenario was due to a lack of unenforceable licence conditions, a lack of alternative accommodation and support choices, a lack of clarity in referral pathways, no policy guidelines and large scale systemic failure to protect the human rights of people with disability. The proposed Regulations MUST ensure that appropriate mechanisms and protections are in place so that this scenario never occurs again.
· PWD strongly advocates for the amendment of the proposed Regulations to ensure that in cases of breaches of section 13 (and in fact any other Regulations relating to standards required, and facilities to be provided, for the health, comfort, safety and proper care of persons residing at residential centres for ‘handicapped persons’) to provide an additional obligation on Licensees to:

· if instructed to do so, to cooperate with ADHC or other approved agency, to relocate any resident, or all residents, to another location or locations within a period specified (being a reasonable time having regard to the safety and well-being of the resident or residents).
PWD argues that this is not inconsistent with the current (amended) Regulations and proposed Regulations relating to the relocation of residents determined not suitable to remain a resident due to changing/deteriorated health or psychiatric conditions, which also acknowledges that the relocation of residents may be necessary under particular circumstances.
If this proposal requires an amendment to the Youth and Community Services Act 1973 that will provide that the Department of Human Services retains residual or consequential powers in relation to licensed premises notwithstanding that a licence has been suspended or revoked, such a amendment must be introduced to the Parliament in parallel with the tabling of this proposed Regulations.

Furthermore, PWD supports the proposal made by the Disability Discrimination Legal Centre in its submission to the YACS Regulation to amend Clause 4:

‘to provide a range of additional obligations on Licensees in relation to matters consequent to the suspension or revocation of a license, or the imposition of a fine for the breach of licensing conditions.  Those obligations ought to include:

· The obligation, if instructed to do so, to relocate any resident, or all residents, to another location or locations within a period specified (being a reasonable time having regard to the safety and well-being of the resident or residents).

· The obligation to accept an administrator of the licensed premises for a period specified.

· The obligation to provide, or continue to provide, advocacy and other support services with access to the formerly licensed premises and to residents without obstruction or interference of any kind.

· ADHC Abuse and Neglect Policy acknowledges that people with disability have the right to feel safe, and to live in an environment where they are protected from assault, neglect, exploitation or any other form of abuse. This is equally true for people with disability living in licensed boarding houses. 

This policy also notes that prevention is the best protection from abuse. It also states ‘service providers have a duty of care to implement prevention strategies that include suitable recruitment screening processes and protocols for identifying the risk indicators for abuse. Prevention strategies should provide for the employment of skilled staff who respect the rights of clients, who are aware of current policies and legislation pertaining to abuse, and who will support clients and their families or guardians to access complaint mechanisms and raise any concerns they have about services’
. 

As the benchmark for all other accommodation service types, PWD believes this policy should also guide prevention, practice and response to abuse and neglect in licensed boarding houses. 
· Other key points which relate to the prevention, practice and response to abuse and neglect are mentioned in relation to Sections 14, 16, 17 and 18.
· These Regulations must be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 5 – Equality and non-discrimination

Article 12 – Equal recognition before the law

Article 13 – Access to justice

Article 14 – Liberty and security of the person

Article 15 – Freedom from torture or cruel, inhuman or degrading treatment or punishment

Article 16 – Freedom from exploitation, violence and abuse

Article 17 – Protecting the integrity of the person

Article 19 – Living independently in the community

Article 21 – Freedom of expression and opinion and access to information

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Individual Needs - each person with a disability receives a service which is designed to meet his/her individual needs, in the least restrictive way
Protection of human rights and freedom from abuse – management of abuse, injury and neglect to ensure that:

· persons with disability are safe and receive services in environments free from all forms of abuse, injury and neglect; and

· that, where abuse or neglect does occur, Agencies respond promptly and sensitively to protect service users from further harm, and to co-ordinate appropriate responses in line with their duty of care obligations.
C. Minimum practice and policy requirements of ADHC operated and funded accommodation services and other residential facilities with regard to abuse and neglect including all relevant components of :

· ADHC Abuse and Neglect Policy. 
· ADHC Client Risk Policy
D. Best practice as outlined in relevant publications such as:
· the Interagency Protocol between ADHC and Office of the Protective Commissioner – Management of Client Finances in ADHC Residences and Group Homes.

· Interagency Protocol for responding to Abuse of Older People.
E. Any compliance costs relating to ensuring people with disability/residents are not abused or neglected in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
2.11 Section 14 - Protection of financial affairs of residents
2.11.1 Proposed Regulation
(1) 
A receipt for any money received from or on behalf of a resident (including details of the purpose of the receipt of money or payment) must be issued to the resident and a copy of all such receipts kept.

(2) 
Each resident must be given support so that the resident has the opportunity to independently operate his or her bank account and manage his or her financial affairs.

(3) 
In the event that a resident is unable to operate his or her bank account or manage his or her financial affairs, the resident must be given support in arranging for such assistance as is required to operate the account or manage the affairs (including support in making an application to the Guardianship Tribunal for a financial management order where necessary).

(4) 
A resident must not be assisted by the Licensee, Licensed Manager or other member of staff of the licensed premises in operating his or her bank account or managing his or her financial affairs.
2.11.2 PWD’s Comments
· PWD supports the inclusion of measures ensuring the protection of financial affairs of residents. We concur with the clarification provided in point (4) of Section 14 relating to the cessation of any involvement by the Licensee, Licensed Manager or other members of staff in operating residents bank accounts or managing his or her financial affairs.  
It is our view that residents of licensed boarding houses are at high risk of financial exploitation and the strengthening of such Regulations is long overdue.
· These Regulations must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 12 - Equal recognition before the law
Article 16 – Freedom from exploitation, violence and abuse

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Protection of human rights and freedom from abuse – management of abuse, injury and neglect to ensure that; 

· persons with disability are safe and receive services in environments free from all forms of abuse, injury and neglect;

· services understand:
- the role of the Guardianship Tribunal;
- when they need to apply to the Guardianship Tribunal for the appointment of a guardian or financial manager, or for medical or dental consent for a person with disability;

- their obligations when involved with an application in respect of a person with disability, and their obligations when the Tribunal appoints a guardian or financial manager or provides a medical or dental consent for a person with disability.

C. Minimum practice and policy requirements of ADHC operated and funded accommodation services and other residential facilities with regard to abuse and neglect including all relevant components of

· ADHC Abuse and Neglect Policy
· ADHC Decision Making and Choice 
D. Best practice as outlined in relevant publications such as the
· Interagency Protocol between ADHC and Office of the Protective Commissioner – Management of Client Finances in ADHC Residences and Group Homes;
· Interagency Protocol for responding to Abuse of Older People;
· NSW Attorney General’s Capacity Toolkit which provides general capacity principles and guidelines on assessing a person’s capacity to make legal, medical, financial and personal decisions.

E. Without lessening any of the above, Regulations regarding protection of financial affairs of residents should be re-worded to address the following points:

· A receipt for any money received from or on behalf of a resident (including details of the purpose of the receipt of money or payment) must be issued to the resident and their financial guardian (where one has been appointed) and a copy of all such receipts kept and must be available at the licensed premises for inspection by an officer (within the meaning of section 25 of the Act).
· The phrase ‘must be given support’ in 14 (2) and (3) must be clarified further to specify a requirement of the Licensee and Licensed Manager to make a referral for any necessary support required by the resident in order to ensure:
a) opportunity to independently operate his or her bank account and manage his or her financial affairs; and
b) assistance to operate their account and manage their financial affairs.

F. Any compliance costs relating to ensuring protection of financial affairs of residents in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
2.12 Section 15 - Protection of interests of residents
2.12.1 Proposed Regulations
(1) 
Each resident’s need for privacy and confidentiality must be met.

(2) 
Each resident must be given the opportunity to make decisions about daily events and activities that he or she participates in (provided that such decisions do not unreasonably infringe on the health, comfort, safety or proper care of other residents).

(3) 
A resident who reasonably wishes to access any support services, advocacy services or other service or information providers (such as legal service providers and disability rights and support organisations) must be assisted (and not obstructed in any way) in accessing those services (whether the service provider consults with the resident at the licensed premises or any other place outside of the licensed premises).

(4) 
Visits to the licensed premises by a resident’s family and friends, and communications between a resident and his or her family and friends, must not be obstructed in any way (unless in compliance with a direction from a person who has authority to make such a direction or to protect the health or safety of a resident).

(5) 
Friendships between residents must not be obstructed in any way (unless in compliance with a direction from a person who has authority to make such a direction or to protect the health or safety of a resident).

(6) 
A resident must not be required to undertake tasks of a domestic nature that are included in the resident’s board and lodging fee. A resident may, however, volunteer to undertake such tasks.
2.12.2 PWD’s Comments
· PWD fully supports measures which provide protections of the interests of residents, however we are concerned that the wording of 15 (2) and (3) is ambiguous and may allow for the interference of Licensees, Licensed Managers and other staff in a residents access to support services, advocacy services or other service or information providers.
· Clause 15(2) ought to be amended so as to require Licensees to provide residents not only with the opportunity, but also to ensure that they have the support, they require to make decisions about daily events and activities etc.  Any support provided or facilitated by licenses and proprietors must be required to comply with minimum safeguards against abuse.  These safeguards ought to include the requirement that the support provided must:

· respect the rights, will and preferences of the person;
· must be free from conflict of interest and undue influence; and
· be proportional and tailored to the person’s circumstances.

· Persons with disability have a fundamental human right to act with autonomy and independence, and to make decisions about their own lifestyle and supports.  However, many residents of licensed residential centres will require support to realise this right.  It is therefore appropriate that Licensees and managers be placed under a positive obligation to ensure that residents receive access to such independent support.
· It is essential that all residents have access to advocacy and other support services and have contact with advocacy and support services without being placed at risk of retribution.  As it is currently drafted the Regulations would require the resident to identify and request access to such assistance.  This is too onerous a requirement for many residents, many of whom have limited information about available services, many of whom have been socialised to passivity, and many of whom fear (reasonably or otherwise) retribution or disapproval of authority figures within the licensed boarding house if they make contact with, and receive assistance, from such support services. 

In many cases it is also simply impractical for residents to initiate their own requests due to simple issues such as a lack of access to a phone. This issue was highlighted in the course of PWD’s Domestic Violence in licensed boarding houses project in the context of barriers which inhibited women with disability accessing domestic violence and other support services. ‘In many cases phones for residents’ use are not available or else they are located in the staff’s office which requires the resident to seek permission to use. Service providers consulted in the course of this project also indicated that “the fear of being caught talking to someone else and the consequences would be too much and others may not have the skill or know how to make such calls”.
 

Additionally, we note that the use of the word ‘reasonably wishes’ in this context is highly concerning, because it would allow the Licensee to evaluate the reasons why a resident desires to contact an advocacy or other support service, and to only permit this if they consider such a request ‘reasonable.’  A resident may seek contact with an advocacy service because of conduct of the Licensee or manager. The Licensee or manager therefore clearly has a conflict of interest in making such an assessment.  Additionally, the current formulation violates residents’ right to freedom of association by giving the Licensee or manager the purported right to restrict residents’ association with others to those persons the Licensee or manager thinks it ‘reasonable’ they have contact with in circumstances where they have no other lawful basis for doing so.  These practices are already far to common in licensed boarding houses and very recently demonstrated by a Licensed Manager who obstructed PWD’s advocacy to residents of his boarding houses because he determined that the residents did not make a request for advocacy. This is an essential opportunity that should not be missed to ensure the Regulations are drafted in a way that places a positive obligation on Licensees and managers to provide advocacy and other services with unobstructed access to residents without requiring residents to positively request such assistance.

In order to avoid the need for interpretations of the wording ‘reasonably wishes’, PWD seeks an amendment of this proposed Regulation to read as follows:
· Each resident must be given the opportunity and ensure they have the support they require to make decisions about daily events and activities that he or she participates in (provided that such decisions do not unreasonably infringe on the health, comfort, safety or proper care of other residents).

· Each resident must be given the opportunity and ensure they have the support they require to access any support services, advocacy services or other service or information providers (such as legal service providers and disability rights and support organisations) must be assisted (and not obstructed in any way) in accessing those services (whether the service provider consults with the resident at the licensed premises or any other place outside of the licensed premises).
· These Regulations must be reworded to reflect:

A. Articles of the CRPD including but not limited to:
Article 5 - Equality and non discrimination 
Article 13 - Access to Justice 

Article 28 - Adequate standard of living and social protection 
B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:
Decision making and choice to ensure each person with a disability has the opportunity to participate as fully as possible in making decisions about the events and activities of his/her daily life in relation to the services he/she receives.
Informed Service user decision making to ensure that:

· services encourage and support persons with disability to exercise their right to make informed decisions and choices about the individual services they receive, the activities they would like to participate in, and the lifestyle they would like to follow; and

· services consider their duty of care when supporting service users to make decisions to take risks.

Privacy and Confidentiality to ensure each person with disability has a right to privacy, dignity and confidentiality in all aspects of his/her life is recognised and respected
Valued Status to ensure each person with a disability has the opportunity to develop and maintain the skills required to participate in activities that enable him/her to achieve valued roles in the community

Complaints and disputes to ensure each person with disability is free to raise and have resolved, any complaints and disputes he/she may have regarding the agency or the service

Protection of human rights and freedom from abuse – 
management of abuse, injury and neglect to ensure that persons with disability are safe and receive services in environments free from all forms of abuse, injury and neglect.
Advocacy to ensure that services are aware of all forms of independent advocacy and respond effectively to the involvement of advocates on behalf of persons with disability.

C. Minimum practice and policy requirements of ADHC operated and funded accommodation services and other residential facilities with regard to protecting the interests of people with disability including all relevant components of:
· ADHC Decision Making Policy 

· NSW Attorney General’s Capacity Toolkit which provides general capacity principles and guidelines on assessing a person’s capacity to make legal, medical, financial and personal decisions.
· ADHC Client Risk Policy – ‘Dignity of risk recognises that people with a disability have a right to make their own decisions and are entitled to take reasonable risks in their everyday life’
.


D. Any compliance costs relating to ensuring protection of interests of residents in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
2.13 Section 16 - Procedure for dealing with complaints
2.13.1 Proposed Regulations
(1) 
Any complaint received relating to the provision of services at the licensed premises must be dealt with fairly, promptly and confidentially.

(2)
A person making a complaint must not suffer any retribution as a result of making the complaint (such as discharge from the premises or restricted access to the premises or a resident).
2.13.2 PWD’s Comments 
· Another key finding of PWD’s recent project which looked at domestic violence and licensed boarding houses was the fact that people with disability in licensed boarding houses have little knowledge or capacity to ensure their human rights are met, including seeking self protection from situations of domestic or personal violence. This is not on account of their personal incapacity, but as a result of years of lost opportunity, being institutionalised and disempowered by long term systemic abuse.
· Evidence of the lack of knowledge, expectation and support to residents of licensed boarding houses to realise their human rights has also been documented on other occasions prior to this project and is summed up in the quote below:

Many residents “expressed a lack of power, ability or advocates to achieve their expectations and rights. They wanted support to ensure that expectations were met and that their basic rights were upheld. However, most seemed to hold little expectation that such support would be forthcoming from government or others, and saw their rights as theoretical rather than realised”
. 

· People with disability in licensed boarding houses also have very little access to information or education programs which would assist them to understand their rights, to prevent the violation of these rights or how they can access support for issues of concern generally or specifically when experiencing domestic violence. 
Whilst PWD supports Regulations which set out requirements of Licensees, Licensed Managers and their staff with regard to dealing with complaints, we are concerned that in practice these Regulations alone will fail to provide an effective mechanism for complaints. Some of the reasons for this are outlined below and we strongly advocate that each of these issues be addressed by the proposed Regulations and/or ADHC immediately following this RIS process:
· there is no proposed Regulations to require a complaint procedure is established and made available in accessible formats suited to the needs of residents and other key stakeholders;

· there is currently no information targeted to residents of licensed boarding houses or other relevant stakeholders about the standards applicable to licensed boarding houses, such as those outlined in conditions of licence, Regulations or the YACS Act. Information produced by ADHC about licensed boarding houses, such as that available on its website is aimed at current Licensees, or prospective operators only. 


· ADHC’s Boarding House Complaints Handling Guidelines and Procedures (Oct 2007) is an adjunct to their Licensed Residential Centres Licensing, Monitoring and Closure Policy Manual. This manual is the Department’s internal operations and therefore not intended for parties external to the Department. 


· ADHC’s generic Feedback and Complaints Handling Principles and Guidelines (May 2005) outlines the principles ADHC uses in the handling of complaints from the public and provides guidelines to assist ADHC employees to respond to complaints received including any complaints about services provided by licensed boarding houses or breaches of licence agreements or conditions. However, this policy is not available in a plain English or Easy English version and the only translation options offered are for the translation of this policy into languages other than English through the Translating and Interpreting Service.  

· These Regulations must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 5 – Equality and non-discrimination

Article 13 – Access to Justice

Article 21 – Freedom of expression and opinion and access to information

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Decision making and choice - Each person with a disability has the opportunity to participate as fully as possible in making decisions about the events and activities of his/her daily life in relation to the services he/she receives
Informed Service user decision making to ensure that services:
· encourage and support persons with disability to exercise their right to make informed decisions and choices about the individual services they receive, the activities they would like to participate in, and the lifestyle they would like to follow; and

· consider their duty of care when supporting service users to make decisions to take risks.

Privacy and Confidentiality - Each person with disability has a right to privacy, dignity and confidentiality in all aspects of his/her life is recognised and respected
Valued Status - Each person with a disability has the opportunity to develop and maintain the skills required to participate in activities that enable him/her to achieve valued roles in the community
Complaints and disputes - Each person with disability is free to raise and have resolved, any complaints and disputes he/she may have regarding the agency or the service
Protection of human rights and freedom from abuse – management of abuse, injury and neglect - to ensure that persons with disability are safe and receive services in environments free from all forms of abuse, injury and neglect.
Advocacy to ensure that services are aware of all forms of independent advocacy and respond effectively to the involvement of advocates on behalf of persons with disability.
C. Best practice as outlined in relevant publications such as:
· The Rights Stuff: Tips for making complaints and solving problems- A Toolkit for consumers of community services in NSW – NSW Ombudsman;
· Effective complaint handling Guidelines, NSW Ombudsman - Effective complaint handling deals with complaint handling and sets out the essential features of a complaint system, the reasons people complain, and how complainants should be treated.
D. Without lessening any of the above, Regulations regarding procedures for dealing with complaints in licensed residential centres must ensure:

a) A requirement for a complaint procedure is established;
b) A positive approach is taken to complaints by the Licensee, Licensed Manager and staff as part of overall service improvement.  
c) This complaint procedure is available in accessible formats suited to the needs of residents;

d) That additional Regulations be made against any retribution to residents as a result of any reasonable action undertaken by them, not just as a result of a complaint.  This is essential for ensuring residents can provide feedback or discuss with anyone of their choosing issues relating to the licensed premises and each of the Regulations but in particular the effective implementation of the proposed Regulations relating to 15 (1), (2), (3), (4), (5), (6).

E. Any compliance costs relating to ensuring procedures for dealing with complaints in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
2.14 Section 17 - Chief executive to be notified of certain matters
2.14.1 Proposed Regulations
(1) 
The chief executive must be notified of any sexual assault, or alleged sexual assault, of a resident within 24 hours of the Licensee of the licensed premises becoming aware of the incident or allegation.

(2) 
The chief executive must be notified of any criminal act, or alleged criminal act, of the Licensed Manager or any member of staff that is relevant to the operation of the licensed premises within 48 hours of the Licensee of the licensed premises becoming aware of the incident or allegation.

(3) 
The chief executive must be notified of any misconduct of the Licensed Manager or any member of staff that could adversely affect the health, comfort, safety or proper care of residents within 48 hours of the Licensee of the licensed premises becoming aware of the incident or allegation.
2.14.2 PWD’s Comments
· Whilst the proposed Regulations clarify the enforceability of previous licence conditions requiring notifications relating to the care, safety, welfare and well-being of residents, PWD believes the proposed Regulations remain limited and inadequate with regard to response to abuse and criminal misconduct. 

The primary reason for this is that they fail to require the Licensee, Licensed Manager or staff to do anything further than report the incidence of sexual assault, alleged sexual assault, any criminal act or alleged criminal act incident to ADHC.  Whilst some Licensees/Licensed Managers may go beyond this and report the incident to the police or sexual assault service they are not obligated to do so. This practice is inconsistent with:

· recommended best practice when supporting a victim of sexual assault;

· duty of care principles and practice; as well as

·  s316 of the NSW Crimes Act 1900 which states it is an offence to fail, without a reasonable excuse, to give information to the police that would help them to arrest, prosecute or convict someone guilty of a serious crime.

· The licence Regulations also fail to acknowledge that abuse or criminal acts can occur between co-residents and/or others or provide direction on how this should be responded to. It is our view that the Regulations must be amended to address this oversight. 
· PWD is concerned about the removal of licence condition 4.8 which relates to the notification of the death of a resident. Whilst we acknowledge S 26 of the YACS Act requires the Licensed Manager to notify the Police and ADHC in the case of certain deaths or absences, we believe it remains necessary for the requirements of the ADHC policy known as the ‘Client Death Policy’, which is currently applicable to licensed boarding houses, to be noted in the Regulations as a specific requirement. 
· These Regulation must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 13 – Access to justice

Article 15 – Freedom from torture or cruel, inhuman or degrading treatment or punishment

Article 16 – Freedom from exploitation, violence and abuse

Article 22 – Respect for privacy

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Decision making and choice - Each person with a disability has the opportunity to participate as fully as possible in making decisions about the events and activities of his/her daily life in relation to the services he/she receives
Informed Service user decision making to ensure that services: 
· encourage and support persons with disability to exercise their right to make informed decisions and choices about the individual services they receive, the activities they would like to participate in, and the lifestyle they would like to follow; and

· consider their duty of care when supporting service users to make decisions to take risks.

Privacy and Confidentiality - Each person with disability has a right to privacy, dignity and confidentiality in all aspects of his/her life is recognised and respected
Valued Status - Each person with a disability has the opportunity to develop and maintain the skills required to participate in activities that enable him/her to achieve valued roles in the community
Complaints and disputes - Each person with disability is free to raise and have resolved, any complaints and disputes he/she may have regarding the agency or the service
Protection of human rights and freedom from abuse – management of abuse, injury and neglect to ensure that persons with disability are safe and receive services in environments free from all forms of abuse, injury and neglect.
Advocacy to ensure that services are aware of all forms of independent advocacy and respond effectively to the involvement of advocates on behalf of persons with disability.

C. Minimum practice and policy requirements of ADHC operated and funded services with regard to reporting allegations of sexual assault, other criminal acts or misconduct affecting the health, comfort, safety and proper care of residents including all relevant components of:

· ADHC Abuse and Neglect Policy (see notes above under Reg 13)
Based on PWD’s analysis of the ADHC Abuse and Neglect Policy, if a person with disability living in licensed boarding houses is a victim of a abuse or neglect incident and seeks the support of an ADHC officer or person employed by an NGO, this is the principle policy applicable as it is targeted to:

· all services whether they are provided by ADHC or an ADHC funded NGO;

· all paid and unpaid workers in ADHC operated or funded non-government services who have contact with adult people with disability;

· any client, who is an adult person with a disability who lives or participates in a ADHC operated or funded non-government service such as the BHRP funded services (including ADHC BHRP Caseworkers, advocacy support services, the ALI program, personal care services, primary and secondary health services)

It is therefore absurd that this policy is not also applicable to Licensees and Licensed Managers. As noted previously in relating to Section 13, PWD believes Regulations must be amended to reflect this policy as the overriding guiding policy with regard to responding to abuse and neglect.
D. Without lessening any of the above, Regulations regarding reporting allegations of sexual assault, other criminal acts or misconduct affecting the health, comfort, safety and proper care of residents in licensed residential centres must ensure:

· incidents of alleged sexual assault are referred to a Sexual Assault Service and/or Police as a minimum standard;
· that any criminal act, or alleged criminal act is immediately reported to the Police, as well as the Chief Executive as a minimum standard.
E. Any compliance costs relating to notification of the Chief Executive in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
2.15 Section 18 - Staffing arrangements
2.15.1 Proposed Regulations
(1) 
An adequate number of persons must be employed as staff at the licensed premises.

(2) 
An adequate number of staff must be on duty at the licensed premises at all times.

(3) 
The staff employed at the premises must have the knowledge and skills required to exercise the functions that they are employed to exercise and must be competent in exercising those functions.

(4) 
The staff employed at the premises must have appropriate knowledge and skills in the provision of residential services.
(5) 
All staff employed at the premises and exercising functions relating to the care of residents must be fit and proper persons to be concerned in the care of residents.


2.15.2 PWD Comments
· The proposed Regulations fails to introduce criminal record checks or probity checks on staff of licensed boarding houses or extend the existing requirement of one off criminal record checks which only occur for the Licensee when the licence is first issued or for the Licensed Manager when they are appointed. 
· Improving background checking and screening procedures for staff and caregivers coming into contact with vulnerable adults has been well documented
.  As has the relative ease with which perpetrators can move from one place of employment to another when they are discovered or dismissed
. Movement of perpetrators from services for children (which now have background police checks in a number of jurisdictions) to services for vulnerable adults, including those for persons with cognitive impairment is also well acknowledged
. Concerns relating to criminal record check processes have been highlighted by the NSW Ombudsman in its June 2006 Special Report to Parliament on ADHC’s Monitoring Standards in Licensed Boarding Houses.

· It is standard practice for all other services which support people with disability including ADHC operated and funded non government disability services, Home and Community Care (HACC) non government service providers as well federally-funded aged care services (where criminal record checks must be conducted every three years on staff) to conduct criminal record checks for their employees and volunteers.
 Licensed Boarding Houses are the only disability service provider known to PWD where this is not expected and considered standard practice and this must be rectified immediately. 
· Appropriate assessment mechanisms such as criminal record or probity checks are also reasonable and necessary for Licensees, Licensed Managers to determine whether staff are ‘fit and proper persons to be concerned in the care of residents’ as per Regulation 18 (5). 

Similarly ADHC must have some benchmark for determining compliance with Regulation 18 (5). 

PWD advocates this must be a process commensurate with the process used by the Commission for Children and Young People, known as the “Working with Children Check’ which includes the following elements:

· Relevant criminal records with respect to a charge or conviction for:

· any sexual offence (including but not limited to, sexual assault, acts of indecency, child pornography, child prostitution and carnal knowledge); 

· any assault, ill treatment, neglect of, or psychological harm to, a child; 

· any registrable offence; 

· offences of attempting, or of conspiracy or incitement, to commit any of the above offences; that
a. if committed in New South Wales and was punishable by penal servitude or imprisonment for 12 months or more; or 
b. if committed elsewhere and would have been an offence punishable by penal servitude or imprisonment for 12 months or more if it had been committed in New South Wales. 

· all matters irrespective of whether they are otherwise considered spent and all relevant offences committed as a juvenile;

· may have not been heard or finalised by a court; or 
· are proven but have not led to a conviction; or 
· have been dismissed, withdrawn or discharged by a court. 

· A relevant criminal record does not include an offence:

· that was a serious sex offence when committed if the conduct constituting the offence has ceased to be an offence in NSW; or 

· involving sexual activity or an act of indecency if the conduct occurred in a public place and it would not have been an offence in NSW if it did not occur in a public place. 

· Relevant Apprehended Violence Orders (other than an interim order) including:
· orders made by a court under Part 15A of the Crimes Act 1900 or the Crimes (Domestic and Personal Violence) Act 2007; or 

· an external protection order (within the meaning of Part 15A of the Crimes Act 1900) which is registered in NSW; 

· orders made on the application of a police officer or other public official for the protection of a child (or a child and others). 

 It does not include orders made before 3 July 1995.

· Reporting relevant employment proceedings such as completed disciplinary proceeding where an employer, or a professional or other body that supervises the professional conduct of the employee has found
· reportable conduct occurred, or some evidence that it occurred, or 
· an act of violence occurred, or some evidence that it occurred, in the course of employment and in the presence of a child. 

· If a person fails to notify the Commission for Children and Young People of the name and other relevant identifying particulars of any employee (either paid or unpaid) against whom relevant employment proceedings have been completed (since 3 July 1995), they may be served with an enforcement notice.

· These Regulations must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 16 – Freedom from exploitation, violence and abuse

Article 28 – Adequate standard of living and social protection

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Service Management to ensure each service adopts sound management practices which maximise outcomes for persons with disability.
Service Planning and Review to ensure that Agencies continuously monitor and improve the quality and delivery of services and supports.
Anti- Discrimination to ensure that Agencies operate in ways that minimise discriminatory practices towards persons with disability, their families and Agency staff.

Staff recruitment and orientation to ensure that services recruit staff in a manner which meets current industrial relations requirements and equal employment opportunity principles. To ensure that staff receive orientation to the Agency so that their performance enhances service development and outcomes for persons with disability.
Staff Management and Professional Development to ensure that staff work in an environment that maximises their personal and professional skills in ways that promote positive outcomes for persons with disability.
Occupational Health and Safety to ensure that agencies establish and maintain workplaces in a condition that is safe for all those who use them.
C. Minimum practice and policy requirements of ADHC operated and funded accommodation services and other residential facilities with regard to staffing arrangements including the requirement for all staff to undergo criminal record check screenings prior to their employment.

D. Any compliance costs relating to staffing in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
2.16 Section 19 - Screening tool for entry to licensed premises
2.16.1 Proposed Regulations
(1) 
The following persons must be assessed in accordance with a screening tool, and must be determined to be suitable to become a resident, before being permitted to reside at the licensed premises:

(a)
a person who has not previously resided at a residential centre for handicapped persons, 
(b) 
a person who has been absent from any licensed premises for 2 months or more,
(c) 
a person who has previously been admitted to a psychiatric hospital, an aged care facility or a rehabilitation centre (regardless of whether the person resided at licensed premises before the admission).

(2) 
A resident whose health or psychiatric condition significantly deteriorates after being assessed in accordance with a screening tool must be assessed in accordance with the screening tool following the deterioration. If it is determined that the resident is not suitable to remain a resident, arrangements must be made for the relocation of the resident to appropriate alternative accommodation within one month of the determination.

(3) 
A register containing the following details must be maintained:

(a) 
whether each resident has been assessed in accordance with a
screening tool,

(b) 
the date of any assessment,
(c) 
the name and contact details of the person who conducted the assessment.

(4) 
The register must be in the form approved by the chief executive and must be available at the licensed premises for inspection by an officer (within the meaning of section 25 of the Act).

(5) 
Subsection (1) does not apply if:

(a) 
a person requires emergency accommodation (because of a natural disaster or where the person’s health, safety or welfare may be adversely affected if the person is not permitted to stay at the premises), and

(b) 
the Department is notified of the person’s presence at the licensed premises within one business day of the person being permitted to stay at the premises, and

(c) 
steps to arrange an assessment in accordance with a screening tool are taken within one business day of the person being permitted to stay at the premises.

(6) 
In this clause:

screening tool means an assessment tool that is in a form approved by the chief executive and that contains criteria to be used to determine whether a person is suitable to be a resident at a residential centre for handicapped persons (having regard to the health, comfort, safety and proper care of the person and other residents).
2.16.2 PWD Comments
· Screening of residents’ entry to licensed boarding houses was one of the key initiatives of the Boarding House Reform Program. It was introduced with the primary aim to ensure only people with moderate to low support needs entered the licensed boarding house system and therefore prevent the inappropriate entry to boarding houses of people with high and complex support needs.
In the course of implementing the screening tool process it has also been used as a mechanism to re-evaluate the suitability of boarding house placements for existing residents whose health or psychiatric condition significantly deteriorates. In these cases if it is determined that the resident is not suitable to remain a resident, the proposed Regulations state that ‘arrangements must be made for the relocation of the resident to appropriate alternative accommodation within one month of the determination’.

· PWD’s primary concern with regard to the wording of the proposed Regulations is that it currently suggests it is the Licensee and/or Licensed Managers responsibility to make arrangements for the persons relocation to appropriate alternative accommodation. PWD strongly opposes the wording and intent of these proposed Regulations.

· It is our view that the responsibility for the relocation of the resident rests with ADHC as the lead agency responsible for:
· licensing, regulating and monitoring of Boarding Houses under the NSW Youth and Community Services Act 1973; and

· implementing strategies and administering funds under the Boarding House Reform Program including Relocation Program services for residents who have relocated from Licensed Residential Centres.

We also understand this role is consistent with the role of ADHC’s ‘Boarding House Case Workers who are required to:
· develop case plans for individuals requiring an ongoing or specific service (from within the Department or from other providers), in consultation with family and/or other support persons, Licensed Managers, Licensees and other service providers to facilitate a coordinated approach to service delivery; 

· undertake coordination at the local level to improve outcomes for residents of Licensed Residential Centres;
· assist residents to identify alternative accommodation support services when they are required to relocate from Licensed Residential Centres due to increased support needs or due to the closure of a Licensed Residential Centre;

· coordinate relocation and transition plans with affected residents, including assessment, case coordination, liaison with other agencies and support to access funded accommodation services;

· coordinate stakeholder meetings in the Region to improve service delivery to residents;

· support high need residents to prevent placement breakdown or to relocate to more appropriate accommodation options;

· work with Regional Vacancy Management committees to facilitate access to funded accommodation services in the Boarding House Relocation Program;

· assist with specific projects such as trial of assessment tools and improving cross agency case work coordination; and

· liaise with licensing staff regarding licence compliance matters’
.
· This Regulation must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 28 – Adequate standard of living and social protection

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Service access and entry
C. Without lessening any of the above, proposed Regulation 19 (2) must be amended to reflect the role of:
· the Licensee, Licensed Manager in making a referral to ADHC for the relocation of a resident  whose health or psychiatric condition, after being assessed in accordance with a screening tool, is determined as not suitable to remain in the licensed boarding house; and
· ADHC in making arrangements for the relocation of a resident to appropriate alternative accommodation within one month of the determination.

D. Any compliance costs relating to screening of residents for entry in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.

2.17 Section 20 - Resident information register
2.17.1 Proposed Regulations
A register containing the following information in relation to each resident at the licensed premises must be maintained:

(a) 

name of resident,

(b) 

date of birth of resident,

(c) 
resident’s pensioner concession card number (or number and type of any other entitlement card issued by the Commonwealth or a State Government),

(d)

resident’s medicare number,

(e) 

name and address of resident’s next of kin,

(f) 

name and telephone number of resident’s doctor,

(g)

any serious illnesses suffered by the resident,

(h) 
any sensitivities or allergies to any medication suffered by the resident,

(i)
any assistance in taking or administering any medication required by the resident,

(j)
any assistance with personal care needs required by the resident,

(k) 

any special dietary requirements of the resident,

(l)
 the legal guardian or other person responsible for the resident,

(m)
whether the financial affairs of the resident are managed by the resident or any other person and the name of any person managing the residents financial affairs. 

2.17.2 PWD’s Comments 

· The NSW Ombudsman has again consistently raised specific concerns about the adequacy and accuracy of records kept for licensed boarding house residents, and the impact of poor record keeping on the ability of licensed boarding house staff to meet individual client needs in its Reports of Reviewable Deaths of people with disability in care. 
· In response to these findings ADHC advised the Ombudsman of a review it undertook of Licence Condition 4 (proposed Regulation 20) in which a sample of 47 out of a possible 55 licensed boarding houses were reviewed. This review found that, while in most cases the licensed boarding houses had met record keeping requirements under Licence Condition 4 to a significant degree, full compliance with this condition was often not achieved by operators, and required strengthening. To address this ADHC outlined a number of actions it would take to strengthen compliance to Condition 4 and encourage better practice including ‘setting good practice benchmarks for that condition, and developing a resource to support the sector improve their compliance and practice to Condition 4’
. 
· Whilst ADHC appears to have given the NSW Ombudsman undertakings to address issues relating to licence condition 4, now proposed Regulation 20, PWD is not aware of any good practice benchmarks introduced for this condition or of a resource developed to support the sector to improve their compliance and practice. Nor does it appear that ADHC have used the introduction of Regulations to reinforce improved good practice benchmarks with regard to record keeping. 
· “Next of kin” is far too narrow a class of person to be entitled to be notified of any accident or illness suffered by a resident.  The appropriate class of persons entitled to such notice are those recognised as being so entitled under the Guardianship and Mental Health Acts; that is, guardians, persons responsible, and primary carers. While there will be some overlap with next of kin and these classes of person, the latter are much broader. Many residents are subject to guardianship orders, where the guardian is reposed with health care functions.  Such a guardian may not be a “next of kin,” and in many instances will be the Public Guardian.  Additionally, a “primary carer” or “person responsible” as these terms are defined under the Guardianship and Mental Health Acts may not be a “next of kin.”

The proposed Regulations relating to Safety and health ought to be amended to delete the words “next of kin” and insert in their place “guardian, primary carer or person responsible” (as these terms are defined in the Guardianship Act 1987 NSW and the Mental Health Act 2007 NSW).
The record should also be amended to require the inclusion of the persons’ ethnicity, cultural background and religion. 
· These Regulations must also be reworded to reflect:

A. Articles of the CRPD including but not limited to:

Article 22 – Respect for privacy

B. Minimum practice requirements outlined in policy such as Standards in Action which relates to:

Privacy, Dignity and Confidentiality to ensure that services recognise and meet their legal and ethical obligations to respect the rights of service users to privacy, dignity and confidentiality.

Service Users Records to ensure that services:

· maintain and make available service user records in a manner which meets the requirements of relevant legislation; and

· use the records to promote effective service delivery for service users.

C. Minimum practice and policy requirements of ADHC operated and funded services with regard to service users recording keeping practices including all relevant components of:
·  NSW Privacy Committee’s Recommended Data Protection Principles 
D. Without lessening any of the above, this Regulation 19 must be amended to reflect the NSW Ombudsman’s recommendations and comments relating to the need to implement good practice benchmarks around record keeping practices in licensed boarding houses need to be taken into account and reflected in the new Regulations.
E. The register of resident information should also include the telephone number for next of kin and also the ethnicity, cultural background and religion should be recorded. 
F. Any compliance costs relating the resident information register in accordance with the Regulations shall be the responsibility of, and met by, the proprietor of the residential centre and covered by current charges for fees, board and lodging.
3. General Comments

3.1 Development of policy and guidelines for licensed boarding houses


Currently no policy, procedure or guideline exists to provide guidance to the Licensees/Licensed Managers or staff of licensed boarding houses on the meaning and application of the YACS Act, licence conditions and Regulations, or on specific issues of best practice.

In 2001 the then Ageing and Disability Department produced a publication known as ‘A Sample Staff Handbook. Providing Quality Services for People with Disabilities’. This was an ‘optional’ guide to understanding legislation, standards and best practice approaches in licensed boarding houses. Its current status beyond being used as a reference to a licence application, or active use by the licensed boarding house sector as a whole is unknown. However PWD suspects that its use is very limited at best. In any case, we argue that this document is outdated.

Nor is there any information available to licensed boarding house residents about what it means to live in a licensed boarding house regulated by ADHC, what the YACS Act, licence conditions and Regulations mean or how they can raise concerns or complaints about the quality of accommodation, care and support received in the licensed boarding house. 
To our knowledge ADHC staff responsible for the licensing and monitoring of boarding houses also operate without written guidelines on the meaning and interpretation of key components of the YACS Act, licence conditions or Regulations.  It is our understanding that ADHC staff responsible for licensing and monitoring of licence conditions continue to operate from the 2003 version of its Licensed Residential Centres Licensing, Monitoring and Closure Policy which has been the subject of Ombudsman criticism and numerous recommendations since 2005, including its need to be reviewed and updated. 

The 2003 version of the Licensed Residential Centres Licensing, Monitoring and Closure Policy guides ADHC officers in operational procedures for implementing the requirements of the YACS Act only. As a result it lacks any procedure on how ADHC staff should respond to issues of resident care and support including responding to abuse and neglect issues.
This vacuum of information needs to be rectified immediately and appropriate guidelines developed for the licensed sector, residents of licensed boarding houses (in accessible formats), service providers involved in supporting residents and ADHC licensing and Boarding House Reform Program staff to provide benchmarks for compliance and clarification of expectations for residents as consumers of licensed boarding house services.  It must also make clear how ADHC intends the licensed sector to interpret and use the policies currently listed on the ADHC website as ‘good practice in LRC’s’
 as well as those mentioned in detail within this submission.
3.2 Effective monitoring and enforcement program


The quality of services and facilities provided by licensed boarding houses are only as good as the motoring and compliance enforcement undertaken by ADHC.

PWD is frequently frustrated by the limited approaches taken by ADHC licensing staff in bringing Licensees and Licensed Managers to account on issues which we believe are breaches of licence conditions, and more recently Regulations. We also consider there to be inconsistent variation in the approaches taken by different regions which is often exacerbated by turnover of licensing staff in some regions.

Concerns that licence conditions across regions were being differentially monitored and enforced has been subject to two NSW Ombudsman investigations since 2002. In its 2006 Special Report to Parliament the NSW Ombudsman highlighted ‘serious problems with the way boarding houses are licensed and monitored in NSW’, stating that ‘some of these problems relate to a failure by particular regions within DADHC to properly carry out their monitoring responsibilities. However, even where monitoring has occurred in accordance with DADHC’s requirements, we have found limitations in the monitoring system because of uncertainty as to whether certain standards can be legally enforced’
 

ADHC’s response to this inquiry’s findings and recommendations was an acknowledgement that there was ‘scope to improve the department’s monitoring of licensed boarding houses’ and indicated that it would address this by:

•
‘progressing the review of the Youth and Community Services Act in order to provide an approach to regulatory and quality aspects for this industry’. It also advised the Ombudsman (in May 2006) that ‘the department would soon complete the review of the Act’. Unfortunately this action remains incomplete;

• 
providing ‘casework services to provide residents of Licensed Residential Centres with personal care planning, support with community integration and assistance to access equipment and other services’.  This item was actioned;

• 
‘scheduling training sessions for all regional staff with direct involvement in the Licensed Residential Centre monitoring process commencing April 2006’. PWD understands this occurs with less frequency that when this commitment was given in 2006; and 

• 
‘updating the department’s policy manual’. Which also, as mentioned previously, remains incomplete
. 

Given that the majority of actions stated above remain incomplete, but remain essential to the improving the quality and effectiveness of ADHC’s licensing and monitoring and standard within licensed boarding houses, PWD strongly advocates the prioritisation of these actions to coincide with the introduction of this proposed Regulations. 
Furthermore given the uncertainty of certain standards being legally enforceable have now been resolved with the amendment of the Youth and Community Services Regulation 2005 and the proposed Regulations, it is more important than ever for ADHC staff to have clarity and certainty in undertaking their licensing and monitoring functions. It is for this reason that the development of policy and guidelines for licensed boarding houses as outlined in 3.1 is essential. 

One further option for ADHC which may mitigate some of the continuing issues relating to the consistency and enforceability of licence requirements would be to reinstate a centralised licensing and monitoring unit. PWD fully supports this option as we believe this approach would assist to overcome many of these continuing issues of regional inconsistency as well as ensure better support for staff when dealing with boarding house Licensees and managers who challenged the department’s power to enforce licence conditions and Regulations.
3.3 Explicit reference to other relevant legislation and related policy 

PWD believes that the proposed Regulations must also explicitly make reference to any other relevant legislation (and related policy) which is relevant to the operation of a licensed residential centre, the conduct of the Licensee, Licensed Manager and staff and treatment of people with disability who may be residents of the facility.

Should this be considered unnecessary duplication, this information must be outlined in the policy and guidelines for licensed boarding houses mentioned above.


This should include (but is not limited to) the following:

· Community Services (Complaints, Reviews and Monitoring) Act 1993;
· Community Services (Complaints, Reviews and Monitoring) Regulation 2004 including S 6 (b) relating to ‘reasons to be given for certain decisions by a service provider that is likely to have a significant impact on the quality or availability of a community service, and that directly affects one or more persons using the service, being a decision in respect of which a request for reasons ins made to the service provider by or on behalf of a person so affected within 28 days after the decision is notified to that person’; 
· NSW Crimes Act 1900 including S 316 which states it is an offence to fail, without a reasonable excuse, to give information to the police that would help them to arrest, prosecute or convict someone guilty of a serious crime; and
· all other Community Welfare Legislation.

3.4 Appendix A
Detail of Human Rights Indicators
 based on the CRPD relevant to each section of the proposed Regulations
Section 5: Sleeping facilities 
F. Articles of the CRPD including but not limited to:
Article 9 – Accessibility to ensure standards and guidelines for accessibility are applied, barriers and obstacles to accessibility of facilities and services are identified and eliminated and signage is available in easy to read and comprehendible formats;

Article 19 – Living independently in the community to ensure persons with disability are able to choose their place of residence on an equal basis with others; are not obliged to live in any particular living arrangement.
Article 22 – Respect for Privacy to ensure persons with disability are free from arbitrary or unlawful interference with their privacy, irrespective of their living arrangements, the law effectively protects persons with disability from interference with all aspects of their privacy and the privacy of personal, health and rehabilitation information of persons with disability on an equal basis with others.
Article 28 – Adequate standard of living and social protection to ensure persons with disability enjoy continuous improvement of living conditions without discrimination on the ground of disability and access to appropriate and affordable services, devices and other assistance for disability-related needs.
Section 6 - Clothing and toiletries

A. Articles of the CRPD including but not limited to:

Article 14 – Liberty and security of person to ensure people with disabilities enjoy personal freedom on an equal basis with others.  


Article 28 – Adequate standard of living and social protection so that persons with disability have access to an adequate standard of living for themselves and their families, including adequate food, clothing and housing, without discrimination on the ground of disability.

Section 7 - Meals 
B. Articles of the CRPD including but not limited to:

Article 19 – Living independently and being included in the community so that persons with disability are able not obliged to live in any particular living arrangement.

Article 28 – Adequate standard of living and social protection to ensure that persons with disability have access to an adequate standard of living for themselves, including adequate food, clothing and housing, without discrimination on the ground of disability.
Article 25 – Health to ensure that discriminatory denial of health care or health services, or foods or fluids on the basis of disability, is prohibited.

Section 8 - Recreation

A. Articles of the CRPD including but not limited to:

Article 19 – Living independently in and being included in the community to ensure that people with disability have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community.
Article 21 – Freedom of expression and opinion and access to information to ensure that persons with disabilities can exercise the right to freedom of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and through all forms of communication of their choice
Article 26 – Habilitation and rehabilitation to enable persons with disabilities to attain and maintain maximum independence, full physical, mental, social and vocational ability, and full inclusion and participation in all aspects of life.  
Article 30 – Participation in cultural life, recreation, leisure and sport to enable persons with disabilities to have the opportunity to develop and utilise their creative, artistic and intellectual potential, not only for their own benefit, but also for the enrichment of society
Section 9 - Personal storage space
A. Articles of the CRPD including but not limited to:

Article 28 - Adequate standard of living and social protection persons to ensure with disabilities to an adequate standard of living for themselves and their families, including adequate food, clothing and housing, and to the continuous improvement of living conditions without discrimination on the basis of disability.

Section 10 - General storage space
A. Articles of the CRPD including but not limited to:

Article 28 - Adequate standard of living and social protection persons to ensure persons with disability have an adequate standard of living for themselves and their families, including adequate food, clothing and housing, and to the continuous improvement of living conditions without discrimination on the basis of disability.

Section 11 – Medication
A. Articles of the CRPD including but not limited to:

Article 17 Protecting the integrity of the person to ensure that persons with disability have rights to respect his or her physical and mental integrity on an equal basis with others

Article 25 Health to ensure persons with disabilities have the right to the enjoyment of the highest attainable standard of health without discrimination on the basis of disability.
Section 12 - Safety and health
A. Articles of the CRPD including but not limited to:
Article 9 Accessibility to ensure to persons with disability access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and rural areas.
Article 21 Freedom of expression and opinion, and access to information to ensure that persons with disabilities can exercise the right to freedom of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and through all forms of communication of their choice.

Article 25 Health to ensure persons with disabilities have the right to the enjoyment of the highest attainable standard of health without discrimination on the basis of disability. (a) Persons with disability are provided with the same range, quality and standard of free or affordable health care and programmes as provided to other persons, including in the area of sexual and reproductive health and population-based public health programmes.

Section 13 - Residents not to be abused or neglected
A. Articles of the CRPD including but not limited to:

Article 5 - Equality and non discrimination to ensure that all persons are equal before and under the law and are entitled without discrimination to the equal protection and equal benefit of the law
Article 12 - Equal recognition before the law to re-affirm that persons with disabilities have the right to recognition everywhere as persons before the law.
Article 13 - Access to justice to ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.

Article 14 - Liberty and security of the person to ensure 
· that persons with disability, on an equal basis with others; enjoy the right to liberty and security of a person; and

· are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of a disability shall in no case justify a deprivation of liberty

Article 15 - Freedom from torture or cruel, inhuman or degrading treatment to ensure no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.  In particular, no one shall be subjected without his or her free consent to medical or scientific experimentation

Article 16 - Freedom from exploitation, violence and abuse to ensure that:

· all appropriate legislative, administrative, social, educational and other measures to protect persons with disabilities, both within and outside the home, from all forms of exploitation, violence and abuse, including their gender-based aspects; and
· all appropriate measures to prevent all forms of exploitation, violence and abuse by ensuring, inter alia, appropriate forms of gender and age-sensitive assistance and support for persons with disabilities and their families and caregivers, including through the provision of information and education on how to avoid, recognise and report instances of exploitation, violence and abuse.  State Parties shall ensure that protection services are age, gender and disability sensitive; and
· all facilities and programmes designed to serve persons with disabilities are effectively monitored by independent authorities; and
· all appropriate measures to promote the physical, cognitive and psychological recovery, rehabilitation and social re-integration of persons with disabilities who become victims of any form of exploitation, violence or abuse, including through the provision of protection services.  Such recovery and re-integration shall take place in an environment that fosters the health, welfare, self-respect, dignity and autonomy of the person and takes into account gender- and age-specific needs; and
· effective legislation and policies, to ensure that instances of exploitation, violence and abuse against persons with disabilities are identified, investigated and, where appropriate, prosecuted.

Article 17 – Protecting the integrity of the person to ensure that persons with disability are not subject to interference with their physical or mental integrity.
Article 19 – Living independently in the community to ensure that persons with disability have access to a range of in-home, residential and other community support services necessary to support living and inclusion in the community and to prevent isolation and segregation from the community.
Article 21 – Freedom of expression and opinion and access to information to ensure that persons with disability enjoy the freedom of expression and opinion  on an equal basis with others as well as have freedom to seek, receive and impart information and ideas on an equal basis with others.
Section 14 - Protection of financial affairs of residents
A. Articles of the CRPD including but not limited to:

Article 12 - Equal recognition before the law to ensure the equal right of persons with disability to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disability are not arbitrarily deprived of their property.
Article 16 - Freedom from exploitation, violence and abuse to ensure that all appropriate legislative, administrative, social, educational and other measures to protect persons with disability, both within and outside the home, from all forms of exploitation, violence and abuse, including their gender-based aspects.
Section 15 - Protection of interests of residents
A. Articles of the CRPD including but not limited to:

Article 5 - Equality and non discrimination recognises that all persons are equal before and under the law and are entitled without discrimination to the equal protection and equal benefit of the law

Article 13 - Access to Justice to ensure effective access to justice for persons with disability on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.

Article 28 - Adequate standard of living and social protection persons to ensure persons with disability have an adequate standard of living for themselves and their families, including adequate food, clothing and housing, and to the continuous improvement of living conditions without discrimination on the basis of disability.

Section 16 - Procedure for dealing with complaints
A. Articles of the CRPD including but not limited to:

Article 5 - Equality and non discrimination recognises that all persons are equal before and under the law and are entitled without discrimination to the equal protection and equal benefit of the law.
Article 13 - Access to Justice to ensure effective access to justice for persons with disability on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.

Article 21 - Freedom of expression and opinion, and access to information to ensure that persons with disabilities can exercise the right to freedom of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and through all forms of communication of their choice.

Decision making and choice - Each person with a disability has the opportunity to participate as fully as possible in making decisions about the events and activities of his/her daily life in relation to the services he/she receives
Informed Service user decision making - To ensure that Agencies encourage and support persons with disability to exercise their right to make informed decisions and choices about the individual services they receive, the activities they would like to participate in, and the lifestyle they would like to follow.
To ensure that Agencies consider their duty of care when supporting service

users to make decisions to take risks.

Privacy and Confidentiality - Each person with disability has a right to privacy, dignity and confidentiality in all aspects of his/her life is recognised and respected
Valued Status - Each person with a disability has the opportunity to develop and maintain the skills required to participate in activities that enable him/her to achieve valued roles in the community
Complaints and disputes - Each person with disability is free to raise and have resolved, any complaints and disputes he/she may have regarding the agency or the service
Protection of human rights and freedom from abuse – 
management of abuse, injury and neglect - to ensure that persons with disability are safe and receive services in environments free from all forms of abuse, injury and neglect.
Advocacy - to ensure that Agencies are aware of all forms of independent advocacy and respond effectively to the involvement of advocates on behalf of persons with disability.

3.5 Appendix B
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‘Accommodating Violence: Disability and Domestic Violence in Residential Settings. A situational analysis of the experience of domestic violence of people with disability living in licensed boarding houses’.
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