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1.  People with Disability Australia (PWDA)
1.1 About us
PWDA is a national disability rights and advocacy organisation. We operate from an international human rights framework and provide a number of activities, which include individual, group and systemic advocacy, consumer protection, information, education and training.

Individuals with disability and organisations of people with disability are our primary voting membership. We also have a large associate membership of people and organisations committed to the disability rights movement.

Founded in 1980, in the lead up to the International Year of Disabled Persons (1981), as a means to provide people with disability with a voice of our own, PWDA has a fundamental commitment to self-help and self-representation for people with disability, by people with disability.

We have a cross-disability focus – membership is open to people with all types of disability. Our services are also available to people with all types of disability and their associates.
PWDA’s vision is of a socially just, accessible, and inclusive community, in which the human rights, citizenship, contribution, potential and diversity of all people with disability are recognised, respected and celebrated.
1.2 Our standing to make this submission 

As national representative organisation, a NSW Peak body, the largest provider of individual advocacy services for persons with disability in Australia including delivery of the NSW Boarding House Advocacy Project, PWDA is well placed to make a submission on this Exposure Draft Boarding House Bill.

PWDA has provided state-wide individual and group advocacy support to people with disability across NSW for over 20 years. Over this time we have prioritised support to people with disability who live in boarding houses both licensed and unlicensed as well as people who are homeless or at risk of homelessness. 
PWDA has provided targeted support to residents of NSW licensed residential centres through the NSW Boarding House Advocacy Project funded by the NSW Family and Community Services – Ageing, Disability and Home Care (ADHC) for the past 10 years. It provides regular outreach to all residents on the basis of an annual schedule of regular monitoring visits to all licensed residential centres across NSW. PWD has long campaigned for the closure of congregate, institutional forms of accommodation, promoting alternative measures of appropriate housing and housing support for people with disability; boarding house reform; residential tenancy rights; and the prevention and response to violence, abuse and neglect have been consistent themes through PWDA’s systemic advocacy work.
PWDA is a long standing member of the Family and Community Services – Ageing, Disability and Home Care (ADHC) Boarding House Expert Advisory Group (BHEAG), provides regular feedback to the Minister for Disability Services and ADHC with regard to policy developments relating to the licensed boarding house sector and associated Boarding House Reform Program (BHRP) and has made repeated submissions to consultations around reforms to the Boarding House sector.
1.3 Approach to our submission

In formulating this submission PWDA has consulted with a range of stakeholders including the New South Wales Council of Social Services (NCOSS), Local Government and Shires Association, NSW Council for Intellectual Disability (NSW CID), Tenant’s Union of NSW (TU), Australian Centre for Disability Law, City of Sydney, Public Interest Advocacy Centre (PIAC), NSW Consumer Advisory Group. University of Western Sydney, UnitingCare Children, Young People and Families as well as people with disability who have experience living as a resident of the Boarding House sector. 

PWDA has seen in draft the TU’s submission on the draft Bill and fully supports their recommendations in relation to Chapter 1, 2 and 3, unless otherwise stated. We appreciate the opportunity to provide recommendations on the draft Bill and its approach to reform.
1.4 Overall comments
PWDA welcomes the efforts the NSW Government has made with respect to this long over-due reform for the NSW boarding house sector however, we are concerned that measures proposed by the draft Bill relating to provision of low cost affordable housing, the viability of the sector and need to provide appropriate response and protections for all residents who are vulnerable, not just those with a disability, have not been fully realised. 
PWDA concurs with the view held by the TU that these limitations and deficiencies appear to come from the basic approach of the draft Bill, which appears to be a re-working of the Youth and Community Services Act 1973 (YACS Act), with certain defects in that Act repaired, and new functions added on. We also note that in our view this draft Bill fails to be informed by and linked to National and State Government strategies, actions and reform agendas that are already in place such as the:

· National Disability Strategy (NDS);

· National Partnership on Homelessness;

· National Plan to Reduce Violence against Women and their children;

· NSW State Plan;

· NSW NDS Implementation Plan.

Whilst we acknowledge that some of these ‘repairs’ and new functions, including the boarding house register and new provisions for occupancy principles and agreements are important and necessary, PWDA strongly believes that further revision of this draft Bill is required to ensure adequate reform and regulation of this sector and appropriate disability reform is achieved.
With the exception of the provisions of the draft Bill as they relate to boarding houses accommodating people with disability, PWDA relies on the expert advice of the TU, that many of the other limitations can be corrected within the current structure of the draft Bill. However, it is our view that a fundamental problem remains with the draft Bill as it relates to boarding houses for people with disability. This stems primarily from the flawed assumption that YACS Act offers a contemporary and appropriate framework from which to build the future provision of accommodation and supports for people with disability.

1.5 Key areas of concern

PWDA strongly objects to the fact that this draft Bill continues to legitimise and/or authorise:
· Congregate, institutional forms of accommodation and support.

PWDAA believes that access for people with disability to adequate housing, and to adequate social support services, are fundamental human rights. Access to housing is a fundamental human need and a core element of the human right to an adequate standard of living. Housing options must not result in the congregation, segregation or isolation of persons with disability, each of which is a key accelerator or facilitator of abuse, neglect and exploitation of persons with disability. For the same reason, housing options ought not to result in the congregation of persons with disability with others with high social needs (for example persons recovering from addictions, former offenders, homeless persons etc), as grouping practices of this kind are also strongly associated with abuse and exploitation of persons with disability
.

· Exploitative ‘for profit’ models of accommodation and support.
We also believe that people with disability in need of support should receive it as a matter of right and that this right is compromised where the support or care is paid for from the pensions of low-income people with disability and delivered by private, for-profit landlords.
· The accommodation of children and young people in unsafe and inappropriate forms of accommodation.
PWDA strongly believes that allowing children and young people to reside in any form of boarding house is unacceptable and exposes them to both foreseeable and unacceptable risk of harm. 
As mentioned above the failure of this draft Bill to consider and reflect other relevant strategies, actions and reform agendas such as the NSW Government’s A Way Home: Reducing Homelessness in NSW Action Plan means that this draft Bill introduces contradictory or inadequate measures which relate to this cohort as well as other marginalised groups of people who are often residents of boarding houses.
Many of the principles
 informing this action plan as well as the actions attributed to ADHC as either a lead or partner agency
 should be used to re-determine the intention and outcomes of any Boarding House sector reform which has cross over with homelessness issues and children and young people.

It is our view also that the measures proposed under this draft bill appear in direct contravention of Australia’s obligations under the UN Convention on the Rights of the Child including (but not limited to the following principles:

- all laws and actions affecting children should put their best interests first and benefit them in the best possible way; and

- authorities in each country must protect children and help ensure their full development — physically, spiritually, morally and socially.
We are also greatly concerned that this draft Bill pays inadequate recognition and regard to: 


· Human rights based frameworks, including CRPD (and CROC as mentioned above). 
Whilst we fully support all new legislation having reference to and implementation of Australia’s obligations under relevant UN conventions we are appalled by the lip service paid to CRPD in this draft Bill. 
‘The CRPD provides a very specific human rights related prohibition on the delivery of housing and housing and support services in ways that result in the segregation of persons with disability from their non-disabled peers and in the isolation from the community. The CRPD is clear that arrangements of this nature are human rights violations. All Australian Governments have a solemn obligation to recognise, respect, protect and fulfil CRPD rights. It is therefore not open to Governments to act in violation of these rights no matter what conditions may prevail with respect to other population groups within the community’
 As it is currently stands PWDAA does not believe that this draft Bill in any way reflects Australia’s obligations, nor does it achieve the implementation of the CRPD.

· Effective and consistent probity measures.

The failure of the draft bill to provide measures to identify and properly address serious probity issues will only lead to unidentified and unmanaged risks for boarding houses and the vulnerable individuals they accommodate and support.

· Emerging National and state disability and social policy reforms such as the National Disability Strategy (NDS) and the NSW Government’s implementation of the NDS including NSW’s ‘Living Life My Way’ (LLMW) reforms and the National Disability Insurance Scheme (NDIS).


· The vulnerability of residents without disability living in licensed boarding houses

The draft Bill’s current categorisation of ‘vulnerability’ as a consequence of a person having a specified disability condition which results in need for support, fails to recognise the vulnerability of many other residents of what are currently referred to as unlicensed boarding houses and Tier 1 premises under the draft Bill. As a result of this narrowed interpretation, the draft Bill fails to make sufficient provisions for protection of, and response to, the rights and welfare of all residents beyond those articulated and afforded by the proposed Occupancy Principles and Agreements, local government legislation or specific local Council interests.
It is a well-known and accepted fact that persons living in the unlicensed/proposed Tier 2 sector are commonly persons who are socially isolated, of low economic status, without linkages to community services or supports needed to be able to participate in community life, fleeing domestic and family violence, suffering psychological distress or substance abuse/addiction or exiting statutory care/correctional and health facilities into appropriate long-term accommodation
. Furthermore, the fact that the status of all persons living in boarding houses as ‘homeless’
 does not alter as a result of this draft Bill. Substantial amendment is required to the draft Bill to ensure adequate provisions are made to ensure the health, safety and welfare of residents of all boarding houses is ensured. As mentioned above these amendments should be in line with commitments already made by the NSW Government in its A Way Home: Reducing Homelessness in NSW Action Plan 2009-2014.
· Application and enforcement of legislation 

PWDA is highly concerned that there are no provisions for the financing of this regulatory framework and the additional resources it will require for effective implementation.


We also have serious questions with regard to the legal requirement or enforceability of any provisions relating to Chapter 4 – Residential centres for vulnerable persons given the current wording of S 32 (4). Given the long standing issues relating to the ultra vires nature of the YACS Act, PWDA is highly concerned that this provision results in nothing more than a voluntary code in an environment which requires strong enforcement and regulation powers.
1.6 Recommendations
Whilst our submission below details specific recommendations regarding amendments according to each Chapter and section of the draft Bill, our primary recommendation is that this Bill must be fundamentally re-drafted into transitional legislation with the express objective of closing all private, for-profit licensed boarding houses/residential centres for people with disability. 
PWDA believes a reasonable approach to the devolution of this sector is by natural attrition. This approach would provide existing proprietors with fair and reasonable notice of the NSW Government’s policy reform agenda as well as allow for the necessary budgetary planning for the funding of alternative accommodation and support for current licensed boarding house residents. Over the transition/devolution period whilst boarding houses for people with disability continue to operate, such premises should continue to be licensed and monitored for compliance. 

It is recommended that this regime be established under an amended version of this draft Bill. Given the substantial changes emerging through both state and national disability reform agendas including LLMW and NDIS, this approach is not only sensible to ensuring these reform agendas are not applied in a tokenistic or piecemeal fashion but it is also essential to ensuring all people with disability, regardless of where they live are afforded equal access and benefit from these substantial disability reform programs.
1.7 Specific comments

Chapter 1
 Preliminary

S 3. 
Objects of this Act

· PWDA recommends the following amendment the current stated Object of this Act so that it includes reference to:

· our primary recommendation that this is transitional legislation with the express objective of closing all private, for-profit residential centres for people with disability;

· the delivery of housing and services to residents of registrable boarding houses.

A recommended amendment to Section 3 (d) to read:

promoting the sustainability of, and continuous improvement in, the provision of housing and services at registrable boarding houses.
· the regulation of all registrable boarding houses not just those for vulnerable persons.

A recommended amendment to Section 3 (c) to read:

providing for the licensing and regulation of registrable boarding houses (including their staff, and for providing service and accommodation standards at such centres).
· Amendment should also be made to this Section to include a set of principles.

The following principles must be observed in exercising a regulatory framework for the delivery of quality services to residents of registrable boarding houses under this Act:

(a)
to promote, protect, develop and maintain the well-being residents of registrable boarding houses to the maximum extent possible
; 

(b)
to assist and encourage collaboration among residents and organisations engaged in the promotion of community welfare or the provision of community welfare and other services necessary to promote, protect, develop, maintain and improve the well-being of residents
;

(c)
to ensure all human rights and fundamental freedoms are promoted, protected and fulfilled including those of vulnerable persons in registrable boarding houses . All such human rights and fundamental freedoms are interpreted and implemented in a manner consistent with the following general principles:


(i) respect for inherent dignity, individual autonomy, including freedom to make one’s own choices and independence of persons;


(ii) non-discrimination;


(iii) full and effective participation and inclusion in society;


(iv) respect for difference and acceptance of persons with disabilities as part of human diversity and humanity;


(v) equality of opportunity;

(vi) accessibility;

(Vii) equality between men and women.

· The following recommendation made by the NSW Coroner in May 2012, following the inquest of the deaths of six residents of a licensed boarding house, supports these amendments:

…… “recommend that in the implementation of Boarding House Reform that any legislation enacted incorporates provisions covering accommodation standards, service standards and greater occupancy protection for all Boarding House tenants”

· Further support to amendments to this Act which give a mandate to it ensuring the adequate protection of residents, reducing risks to residents, improving safeguards and improving standards of care come from the large number of recommendations made by the NSW Ombudsman over the past nine years

S 4. 
Definitions

For consistency and ease of use, all definitions should be contained within one definitions section, not just in sections relevant to the terms. All definitions outlined in S 33 should be moved to SECTION 4.

SECTION 4 needs to include definitions for following terms:

· Initial compliance investigation (s16 (2) – not currently included in any definition section)

· Register (Part 1, S 7 (2) – not currently included in any definition section)

· Registered (Part 1, S 7 (3) – not currently included in any definition section)

· Relevant party (Part 2, S 31 (2) – not currently included in any definition section)

· Unregistered boarding house (currently undefined)

· Authorised service provider (SECTION 76 - currently undefined)

· Authorisation instrument (S/ 76 – currently undefined)

SECTION 5 
Meaning of “registrable boarding house”

· Clause (1) (b): As already noted in our submission PWDAA strongly believes that there should be no tier 2 boarding house, as these forms of accommodation are inappropriate forms of accommodation for people with disability who often come to reside in boarding houses as a result of being in crisis or because choice is limited or non-existent. Furthermore, boarding houses typically operate with a ‘for profit’ motive and in their own interests, rather than in the resident or ‘consumer’s’ interest. At best this leads to best poor resident outcomes and quality of life but also situations of exploitation, abuse and neglect. 

Whilst many argue that to remove licensed boarding houses entirely as a form of accommodation for people with disability would in itself be ‘removing choice’, PWDA strongly believes “such claims are false because the person is compelled or obliged to live in such an environment in order to obtain essential support services, or because someone else, such as a service provider or family member, has imposed that ‘choice’ upon the person”.  However, even if this were not the case, personal autonomy, however important, is ultimately subordinate to human rights principles of human dignity, and the fact that Governments have a responsibility to ensure that a person’s autonomy it is not exercised in a way that is degrading to human dignity.


PWDA’s position paper on the human rights in housing and housing and support for persons with disability outlines our rationale to support this view as does Point 4 of the Tenants Union of NSW’s Position Paper on reforming the Marginal Rental Sector.

Please refer to the following reference points:

www.pwd.org.au 

www.pwd.org.au/documents/pubs/AccommodatingHumanRights2003.rtf 

http://www.shutin.org.au/ - Plain English Position Paper on Housing and Support

Tenants Union of NSW’s Position paper on reforming the Marginal Rental Sector Four Point Plan – Point 4 Appropriate housing and support for people with disability http://www.tenantsunion.org.au/index.php/policy/marginal-renters/56-reforming-marginal-renting 

· PWDA considers there two alternative options to address amendments required to Clause (2) and (3) which determines the number of residents triggering registration.

Option 1 is to amend this section and clauses to:

· ensure there should be one standard of occupancy triggering registration and should remain at 2 or more residents consistent with the YACS Act. This amendment is supported by the recent recommendations of the NSW Coroner following the inquest into the death of 6 residents of a licensed boarding house which states:

“It is recommended ‘that in light of the NSW Governments stated intentions to implement Boarding House reform with this State that any such reform incorporates the requirement for the mandatory registration of all current and future operators of Boarding Houses who have the capacity of two or more persons”.

· provisions  and wording of the YACS Act regarding occupancy should also be maintained, that is, boarding houses are those premises at which 2 or more persons reside:


(i) subject to the payment of a fee or giving of some other consideration, and


(ii) otherwise than with a person who is a relative of each of those persons;


(iii) declared to be a registrable boarding house by order of this Act 

Comment: Clusters of small homes/flats but which operate collectively will be excluded under the proposed provisions. Their combined capacity albeit in different co-located premises can lead to the clustering and congregation of large numbers of residents. 

· Another alternative option is to consider the meaning of ‘registrable boarding house’ to be determined by the purpose of the premises, that is if the premises is established for the purposes of providing affordable housing, and/or for the purposes of providing housing and services/supports, and/or where permanent residents reside.


· Clause (3): Tier 1 exclusions are too broad and need to be amended, PWDAA supports the recommendations of the TU.


Cannot exclude:

(c) Hotels, motels, bed and breakfast accommodation or (d) backpacker hostels or any premises or form of lodging where permanent residents reside.

Comment: Inner city of Sydney as well as in coastal and north coast of NSW it is common to find permanent residents in hotel, motel style accommodation. Meaning of ‘registrable boarding house’ should be determined by the permanency of the resident.

Chapter 2
 Registration of boarding houses

Comment: The Position Paper notes in section 4 (pg 6) that the purpose of the registration of boarding houses has to do with the NSW Government’s concern that 

a) “there are numerous boarding houses which may not be complying with legislative requirements or in which vulnerable residents may be residing without access to appropriate supports and protections”. 

At the same time, 

b) “there is a lack of consistent information about the boarding house sector which could inform ongoing regulation, and other reform efforts to sustain the sector. Obtaining information about boarding houses and collating this in a central register could, in combination with other measures, be effective in addressing these concerns, and should have a relatively low impact on the boarding house sector. Chapter 2 of the Exposure Draft provides for the registration of boarding houses. It provides that the Boarding House Register be kept by the Commissioner for Fair Trading (clause 7)”.

The exposure draft however, does not appear to include sufficient necessary measures to meet the first stated aim since the proposed registration process appears to be little more than an administrative process to collect information about the sector generally to inform proposed regulation ie second aim above. The exposure draft lacks provisions for the collection of information on resident need, their access the appropriate supports or protections, as well as mechanisms for referrals to appropriate supports. 

The role of the Commissioner is not sufficiently clear including how the Commissioner will identify and respond to breaches of this section. Clarity is required on how third parties such as (but not limited to) Authorised Service Providers, other community services, residents, their family and/or associates, members of the public etc may interact with the Commissioner in situations where they be aware of an unregistered boarding house or circumstances where information outlined in the register may be challenged. This will be particularly critical for many existing unlicensed boarding houses where people with disability/vulnerable persons reside, and proprietors register themselves as a Tier 1 premises.
The role of the local Council is also lacking any review of circumstances relevant to residents of Tier one registrable boarding houses. The proposed initial compliance investigation to be conducted by local council does not appears to substantially address issues relating to resident care and protection as it is limited to compliance with the Local Government Act 1993 and Environmental Planning and Assessment Act 1979. 
Part 2 

Provision of information about registrable boarding houses

Comment: PWDA believes that the regulatory requirements and compliance system introduced through this proposed legislation should be modelled on existing regulatory and compliance frameworks already established within comparable sectors providing services to vulnerable persons including the aged care and child care sectors. Modelling of these existing regulatory and compliance frameworks to the Boarding Sector is relevant to the whole Exposure Draft but there are specific precedents with regard to compliance investigation methods and public access to information which is specifically relevant to this Part.  

The Australian Aged Care Accreditation system which has both compliance and quality elements that work in a complementary way to promote quality and safety. Current Australian Aged Care Accreditation programs focus on continuous quality improvement strategies. They usually consist of a process that involves self-assessment, review or assessment of performance against predetermined standards by an external independent body, and monitoring of ongoing performance against the standards by the accreditation body. 

Further information: http://www.accreditation.org.au/accreditation/accreditationoverview/ http://www.accreditation.org.au/site/uploads/30985_AgedCare_ASENGLISHV1_3.pdf 

Precedent also exists within the Australian Aged Care Accreditation system for processes around the failure to meet the compliance requirements and public access to sanction reports and outcomes. This needs to be replicated under any new NSW Boarding House legislation. http://www.accreditation.org.au/residents-relatives/non-compliance/ 

It is the responsibility of the approved provider to demonstrate that the home meets the Accreditation Standards. At any stage of the accreditation process – during the course of an assessment contact, site audit or review audit – the Accreditation Agency may identify expected outcomes not being met by the home. The Accreditation Agency may also identify evidence of serious risk to the health, safety and wellbeing of residents. Because residential aged care homes are required to meet the Accreditation Standards at all times and ensure that care of residents is not compromised, it is vital that the home resolves the issues promptly, and in any event, by the end of the timetable. If not, the Accreditation Agency may conduct a review audit and may vary or revoke the home’s accreditation. In addition, the Department of Health and Ageing may decide to impose sanctions on the home.

This needs to be replicated under any new NSW Boarding House legislation for both Tiers.
When a home fails to meet the Accreditation Standards, the Accreditation Agency may put the home on a timetable for improvement (TFI). A timetable for improvement sets out the improvements and the maximum time allowed to address the expected outcomes not being met by the home. This process too could be replicated with respect to standards introduced through the companying regulation to this legislation. 

When the Department of Health and Ageing imposes sanctions on a home, a statement of the front page of the report on the home is publicised on the Department of Health and Ageing’s website, stating that sanctions have been imposed. The register proposed by this Bill must include information which relates to sanctions and improvement programs which is essential information for current and future residents to guide and inform their decisions on where to live. 

The Commonwealth Department of Education, Employment and Workplace Relations (DWEER)
 also sets a similar precedent with regard to the regulatory arrangements for assessing and monitoring quality in Early Childhood Education and Care (ECEC) shared by the Australian and the state or territory governments. 

Depending on the seriousness of the issue(s) identified within these services, the consequences of non-compliance can range from education for the more minor issues through to prosecution for criminal offences. The graduated responses to non-compliant activity are listed below: 
· education; 
· warnings; 
· sanctions, including meeting additional conditions, or suspension or cancellation of a service’s Child Care Benefit approval; 
· civil penalties and infringement notices; 
· prosecution where criminal offences are involved; 
· recovery of fraudulently received payments through legal proceedings.
In most cases, services will simply require further education and guidance so they can meet their responsibilities under the family assistance legislation or a child care funding agreement. However, when serious issues of non-compliance are identified further investigation and follow up compliance action will be undertaken.

In NSW the Department of Education and Communities is responsible for implementing the regulatory framework. Amongst other information publically available is the enforcement actions taken against providers who have breached requirements.
The enforcement actions list https://www.det.nsw.edu.au/what-we-offer/early-childhood-education-and-care/regulatory-framework/enforcement/enforcement-actions/list-of-enforcement-actions provides details of:
- providers who have been convicted for offences under NSW children's services legislation and had that conviction recorded and penalties imposed by the court;

- authorised supervisors who have been convicted for offences under NSW children's services legislation and had that conviction recorded and penalties imposed by the court;

- providers who have had action taken by the department to suspend, revoke, or refuse to grant a provider licence or service approval;

- providers who have had additional conditions placed on their licence or a service approval by the department; and

- providers who the department has had reason to believe are committing offences and so informed parents of children enrolled in their services that it was inadvisable for the children to continue to attend services.
· PWDA supports a strong compliance system is an immediate necessity for the Boarding House Sector in NSW. Evidence which supports this, particularly with regard to the licensed boarding house sector are the numerous NSW Ombudsman’s reports which have repeatedly found critical failings on the part of Ageing, Disability and Home Care (ADHC) to fulfil its responsibilities to monitor licensed boarding houses and ensure their compliance with requirements
. Similarly, a 2012 Coroner’s Inquest into the death of six residents of a licensed boarding house made the following recommendation as a result of its findings:

… a regulatory body separate from DADHC  is enacted with powers to monitor, prosecute and arbitrate disputes between boarding house operators and tenants in a similar manner to a residency tribunal.

· PWDA recommends the establishment of a new and separate ‘Compliance and Oversight Agency’ for the NSW Boarding House sector.

This Agency would act as a discrete joint cross government entity established for the purposes of implementing the regulatory framework with specific functions around the monitoring of supply of boarding houses; developing initiatives to deliver affordable housing; providing appropriate protections for residents of this sector including ‘vulnerable persons’; management of the register and utilising the new sources of information to assist in the examination of residents needs and their access to services and undertaking monitoring of compliance, programs for improvement , undertaking prosecutions
 as well as manage the transition of the devolution of licensed boarding houses/residential centres for people with disability.

The establishment of such an agency is important to ensure a consistency of practice across the range of functions proposed under this draft Bill which are currently implemented by three separate agencies which operate across multiple regions and local government areas.
· PWDA recommends amendments are made to the provisions of this draft Bill around the register of information, its purpose and public access as supported by the precedents outline in the box above. 

Further support is leant to this recommendation in the substantial report commissioned by the Department of Family and Community Services - Ageing, Disability and Home Care, when it was known as Department of Ageing, Disability and Home Care titled “Shared Accommodation for People with a Disability - A National Competition Policy Review of the Regulation of Boarding Houses”. This report highlights rational and benefits of information disclosures as part of a regulatory framework stating:
“One of the advantages with licensing-like regimes is that the regulatory process collects information (both good and bad) about operators……Incentives for quality can be provided through the publication of information revealing the comparative quality performance of providers (i.e. both good and bad performance). The incentives arise because an informed market is more likely to favour those providers that perform well relative to their competitors.
”

It also makes substantial commentary around:

·  the need to address information imbalances which can lead to proprietors having an unfair advantage over residents as the ‘consumer and to protect against exploitation associated with information asymmetries;

· Information having positive benefits not only for consumer choice but also as a means to raise standards across the market as information disclosure provides incentives for quality where the publication of information reveals the comparative quality performance of providers. As a result incentives arise because an informed market is more likely to favour those providers that perform well relative to their competitors. It also notes the benefit of a system of ‘name and shame’ where incentive relies is a form of information disclosure and on threat of disclosure of information revealing negative quality performance to consumers. 
SECTION 9 
Notification of particulars about registrable boarding house

Clause (1) and (2): Information to be collected and recorded on the register must include:

· When nominating whether Tier 1 or 2, in case of Tier 2 proprietor should be required to submit licence number, permit (if maintained) and date of issue, evidence of a licence application in progress;


· Maximum capacity of the premises in addition to the number of residents present at the time of notification.

PWDA recommends:

· the maximum capacity for tier 1 boarding houses should be prescribed in the Act/regulation and set according to a ratio of facilities (kitchen, laundry, bathroom, recreation space) per resident; 

· the maximum capacity of a tier 2 boarding house be prescribed in the Act/regulation to a maximum capacity of 6 residents, each in single bedrooms only. The exception to this being where the bedroom is occupied by a couple or family group, in which case there needs to be a minimum floor space requirement for bedrooms with multiple occupants. Standards must also be introduced to guide the number/size of kitchen, laundry facilities and recreational space per resident.

· Number of residents per bedroom, not just number of bedrooms alone;


· Number of kitchens, laundries and other resident facilities;


· Number of staff* (tier 2) on the premises:

· PWDA strongly believes staff ratio requirements linked to number of vulnerable persons must be introduced within this Act/regulation;

· Contact details of Proprietor and Manager, not just names as currently proposed at Clause (1) (a) and (f). This is particularly necessary if provisions relating to 24 hour notice requirements for authorised services providers is maintained as per SECTION 76 (4);


· In order to determine whether residents are residing without access to appropriate support, information must be collected with regard to services and supports residents are connected with and have access to. Isolation of residents and their lack of access to supports is particularly critical to the current unlicensed sector (proposed tier 1). This is a critical component of the proposed reform/exposure draft which is not current adequately addressed within the exposure draft Bill. Further comments are noted below with regard to this gap.

SECTION 11
Notice of cessation of use

PWDA recommends amendments to this section in line with our primary recommendation for the closure of all private, for-profit licensed boarding houses/residential centres for people with disability.

A further amendment is required to ensure a specific clause is included under this section which refers to the making of regulation in registrable boarding houses (both Tier 1 and Tier 2) to ensure the relocation of ‘vulnerable persons’ to appropriate alternative forms of accommodation and support in the event of the closure of a registrable boarding house.

Part 3 

Register

SECTION 13  
Information to be recorded on Register

Clause (2) (a): PWDA recommends that the Commissioner MUST also record  particulars of any enforcement action taken as per comments made above. 

SECTION 14 
Publication of certain information on register for public access

Clause (1) , (2) and (3) : PWDA recommends that:

· all information gathered for the purposes of the register (S 9 and S 13) MUST be publically available, see additional changes proposed as per comment box above; 


· information gathered under S 13 (2) (a) with regard to particulars of any enforcement action taken must also be made publically available. Ideally it should also include access to a timetable for improvement (TFI). A timetable for improvement sets out the improvements and the maximum time allowed to address the expected outcomes not being met by the home.

Part 4 Initial Compliance investigations for registered boarding houses 
SECTION 16 Requirement to inspect certain registered boarding houses within 12 months of registration

PWDA recommends amendment to ensure a shorter time frame in all circumstances for the initial compliance investigations (SECTION16). PWDA recognises the immediate large number of boarding houses which will register at the commencement of this legislation. For this reason within the first year of this Act’s implementation, the initial compliance inspection could occur within 12 months, however thereafter, for any further registrations,  PWDA recommends that the Initial compliance investigation occur within a 2 month timeframe.
Clause (1): Council’s initial compliance investigation should be consistently undertaken within the period of 2 months in all cases of (a), (b) and (c).

Clause (2): Initial compliance investigation needs to explicitly include compliance with regulations and standards relating to residents care and protection, health and safety as well as linkages with community services and supports.  Procedure needs to be established to ensure referral of residents to necessary supports. Joint inspections between Enforcement Officers as specified in Part 3, SECTION 65 and Council can be undertaken to ensure the inclusion of this element in the initial compliance investigation. The joint inspections will also benefit circumstances such as those outline in SECTION 19 (3) (b) where entry is required “because of the existence or reasonable likelihood of a serious risk to health or safety”.

SECTION 17 
Power of entry

This section of the draft Bill (along with S 19) appears to limit powers of entry to registered boarding houses (Tier 1) to Council employees or those authorised by Council and only for the purposes of:

· undertaking an initial compliance investigation (S 17);

· with the consent of the proprietor (S 19 (a)); and

· in the event of a serious risk to health or safety (S 19 (b)).


An oversight of this exposure draft is that it fails to ensure provisions which empower entry of authorised service providers, community services and other forms of supports to all registrable boarding houses, without consent or warrant, for the purpose of determining whether a resident wishes to access or receive support, legal or advocacy services. 

PWDA recommends further powers of entry need be granted to Enforcement Officers as specified in P 3 - SECTION 65 to enter all registrable boarding house for the purposes of monitoring. As well as any Authorised Service Provider, as specified in P 3 - SECTION 76, in the likely event that residents, including any ‘vulnerable person’, residing within these premises, require services, support or assistance.

PWDA strongly recommends that provisions are made within this draft Bill to ensure that residents of any registrable boarding houses have the right to access and receive services in the premises they reside in and that access to such services is not wholly reliant on the resident initiating these service/support contacts. Examples of the types of services which may be accessed by persons (whether or not ‘vulnerable persons’ as defined by this draft Bill) living in boarding houses and which may require entry to boarding houses include (but not limited to ) Home and Community Care Services such allied health services, domestic assistance, including help with cleaning, washing and shopping; social support; delivery of meals; assessment, client care coordination and case management; Boarder and lodgers projects which provide Community Involvement opportunities and outreach services; GP services and Community Health programs.
Powers of entry must be consistent across both Tiers, without such this draft Bill fails to ensure all residents have access to necessary services and supports. Ensuring powers of entry are prescribed to services and supports to Tier 1 premises as well as Tier 2.  Ensuring services and support are accessible will be equally beneficial to boarding house proprietors and operators who often struggle to effectively respond appropriately to the complex needs of residents.
 

It will also ensure that operators and proprietors cannot obstruct service, support and advocacy services from entering premises in order to offer and provide services to residents.   This issue has been well acknowledged within the Position Paper and in the drafting of sections relating to Tier 2 premises but has not been recognised as an issue in Tier 1, despite and residents unlicensed premises also being at the mercy of the good will and discretion of operators.
Additional powers of entry for the purposes of monitoring standards of care and support to residents is also consistent with the statements made in the Position Paper accompanying this Draft Bill with respect to the intention of the proposed registration system reform to provide:

“a new source of information on boarding house residents, which will assist in an examination of residents’ needs
” as well as legal protections intended by occupancy principles “for a range of entitlements such as the right to live in premises which are reasonably clean and in a reasonable state of repair, to know the rules of the premises, to quiet enjoyment of the premises, to be given written receipts for payment of any money to the proprietor and not to be evicted without reasonable notice (S 30)
” .

Clause 1: PWDA recommends amendments must be made to as follows:

(i) ensure authorisation is explicitly granted to include Enforcement Officers as specified in Part 3,  SECTION 65 as well as any Authorised Service Provider as specified in Part 3, SECTION 76;

(ii) Authorised Service Providers may entry for the purposes of providing information on services and supports for residents and for the purpose of delivering services of a resident’s choice.

Clause (2): Whilst PWDA acknowledges the rights of residents to privacy, under circumstances where there is concern for the health, safety or proper care, PWDA feels it is necessary to ensure legislative powers exist to allow for inspection.

Amendment is recommended to recognise boarding houses operate as 24 hour businesses. Entry should be permitted at any reasonable hour or at any other time to for the purposes of:

(a) making an inquiry under this Part in respect of any premises;

(b) ensuring that this Part and the regulations being complied with for the premises of a registrable boarding house, together with any conditions of the licence or permit for the premises;

(c) ensuring that the conditions , if any of an exemption in force are being complied with; or 

(d) ascertaining whether a breach of this Part or the regulations is being committed with respect to unregistered premises. 

SECTION18 
Inspections and investigations

· As mentioned above all residents of boarding houses are entitled to appropriate protections, services and supports. It is therefore recommended that this section be amended to ensure inspections and investigations include oversight of the welfare of any resident, of any registrable boarding house.

Amendment consistent with the principles recommended under S 3 noted above need to be reflected in the purpose of the initial compliance investigation, adding:

….for the purpose of an inspection…..
(f) may take necessary measures to ascertain the application of the objects and principles set out by this Act;

(g) may take necessary measures to ascertain compliance with any requirement prescribed by the regulations.
Section 25 (3) and (4) of the YACS Act also offers some useful guidance with regard to officers exercising their powers under this section, as well as Section 19 (3) (b) of this Exposure Draft, stating:

“(3) In exercising his or her powers under subsection (2), an officer may be accompanied by a medical practitioner or medical practitioners or a member or members of the police force and any such medical practitioner or medical practitioners may inspect the premises and observe, examine and converse with any person apparently residing at the premises”; and

“(4) Nothing in this section authorises the examination of a person against his or her will.”

· The inspection of unregistered  boarding house premises is an oversight of this draft Bill as it does not appear to be addressed.

It is recommended that amendments are made to ensure that boarding house premises which are unregistered can be inspected for breaches of this legislation and any requirements prescribed by the regulations. Powers of entry must be afforded to Council and Enforcement officers (as described in Section 65) to ascertain whether a breach of the Act or the regulations is being committed with respect to unregistered boarding house premises.


· If provisions for powers of entry under the authority of a warrant are considered necessary in these circumstances, then it is recommended that provisions for this should be made and included in this draft Bill.


· PWDA also strongly recommends that a proprietor of a boarding house premise be subject to a penalty for operating an unregistered boarding house and amendment to this draft Bill is required.

For consistency this penalty should mirror that of S 39:

(a) in the case of a corporation—120 penalty units and in addition, for a continuing offence, 20 penalty units for each day the offence continues, and

(b) in any other case—60 penalty units and in addition, for a continuing offence, 10 penalty units for each day the offence continues.
This measure is necessary as a deterrent to proprietors who wish to avoid their obligations under this Act.

S 20 
Use of force

Clause (1) and (2): Allow reasonable force for the purpose of gaining entry to any premises but only if authorised by the Council in writing appear to be counterproductive to circumstances of emergency where there may be the existence or reasonable likelihood of a serious risk to health and safety as specified in Section 19 (3) (b). 

Amendment is recommended to allow use of force by Council or Enforcement Officers in circumstances as specified by Section 19 (3) (b).

This section needs to also ensure consistency with Section 84 to ensure the removal of young residents under 18 years of age, which is outlined below.

S 25  
Authority to enter premises

Clause (2): Amended is recommended to recognise amendments noted above with regard to Section 17 and the amendment to authorisation for power of entry to explicitly include Enforcement Officers as specified in Part 3 - Section 65 as well as any Authorised Service Provider as specified in Part 3,  Section 76.

Chapter 3 
Occupancy principles for registrable boarding houses

Comment: PWDA strongly supports the Tenant’s Union of NSW’s views on occupancy agreements,  that reflect certain occupancy principles, for boarding house residents and other marginal renters. We generally support the draft Bill's provision for occupancy agreements, subject to the following major concerns:

Coverage: The draft Bill's occupancy agreements provisions would apply only to unlicensed boarding houses for five or more residents ('Tier 1' boarding houses) and licensed residential centres ('Tier 2' boarding houses for 'vulnerable persons'). This would leave many marginal renters excluded, such as lodgers in private homes, students in halls of residence, persons in refuge or crisis accommodation, persons in share houses without a written tenancy agreement. These marginal renters should be covered by the occupancy agreements provisions (if not the other provisions of the draft Bill).

Compensation: The draft Bill provides that the Consumer, Trader and Tenancy Tribunal may resolve disputes about occupancy principles, and would give the Tribunal power to make orders to remedy a breach. However, the draft Bill would not allow the Tribunal to order the payment of compensation for a breach of the occupancy principles. This is contrary to fundamental principles of contract law, and removes much needed teeth from the occupancy principles. The Tribunal should be able to order compensation where a party suffers loss because of a breach.

Bonds: The draft Bill makes no provision in relation to resident's bond. From our experience, many boarding house residents experience problems with bonds - in particular, getting them back at the end of their occupancy. The draft Bill should provide that any bond paid to a boarding house operator must be lodged with Renting Services, like any other rental bond.

Part 2 
Occupancy principles

SECTION 27
Interpretation

Further clarity and consistency of the term ‘person acting on their behalf’ is necessary throughout this Part. It is important to ensure that where there is a Manager of a Boarding House, that this party’s roles and responsibilities are also recognised in this Part. Explicit exclusion must be noted to ensure that a proprietor, manager or staff member of a boarding house cannot at in this role. It is also necessary to ensure that the role of this third party is also applicable in any proceedings before the Consumer, Trader and Tenancy Tribunal for dispute resolution. 

SECTION 29 
Entitlement to accommodation complying with occupancy principles

Clause (2): Amendment is recommended to add a second point:

(ii) A resident is entitled to be provided with information on the terms of any occupancy or other agreement or related procedure (see S 30 additional points under Clause (10) below) in a format accessible to the resident. 

PWDA recommends that the onus rests with the proprietor to provide accessible information but also recognises that there is also a role for the Commissioner to produce a range of standardised forms and information in a range of alternative formats (eg Plain English and community languages) which should be made readily available for use by proprietors. 
Clause (3): Amendment is recommended to include ‘person responsible, appointed guardian and/or public trustee’ as well as relative.

SECTION 30 
Occupancy principles

Natural justice principles and best practice need to be applied to this section. The following amendments are recommended:

Clause (4): ‘A resident is entitled to the certainty of a written occupancy agreement for any period of tenancy in which the person pays a fee or giving of some other consideration to reside at the registrable boarding house premises.’

Clause (7) and (8): ‘A resident, Guardian and/or Public Trustee’ is entitled to…….’

Clause (9): to include ‘Grounds must be provided as an explanation for eviction‘.

Clause (10):

(a) ‘A proprietor must establish a procedure for dealing with complaints or disputes that is fair, prompt and confidential’;

(b) ‘A resident is entitled to notice of this complaint procedure as per to SECTION 29 (2) (ii)’ ( see above amendment);

(c) ‘A proprietor and resident should try to resolve disputes using reasonable dispute resolution processes’;

(d) ‘A resident is entitled to seek the support of advocacy or tenant advice services in the resolution process referred to in (c)’

(e) A person making a complaint must not suffer any retribution as a result of making a complaint’.

Clause (11): to include ‘A resident and public trustee when appointed must be given a written receipt for any money….’

SECTION 31 Applications to Consumer, Trader and Tenancy Tribunal for dispute resolution

The following amendments are recommended:

Clause (2): The definition of ‘relevant party’ needs to be consistent with the understanding of the term ‘person acting on behalf of a resident’ as outlined in the interpretation of ‘occupancy agreement’ under Section 27 (1).

Section 27 (1) and Section 31 Clause (2): to recognise a ‘person acting on behalf of a resident’ includes any person of the resident’s choice including but not limited to, the resident’s appointed Guardian, advocate and/or Authorised Service Provider as per Section 76.

An additional Clause (6) must be added to this section, which introduces a penalty for breaches of this Part:
‘A proprietor or person acting on their behalf guilty of an offence if found in breach of this Chapter or any other requirements relating to occupancy principles prescribed by the regulations’.

Maximum penalty: 50 penalty units
 

Chapter 4 
Residential centres for vulnerable persons

Part 1 

Introductory
SECTION 32 
Objects of Chapter

The Articles of the UNCRPD are inseparable, one cannot be promoted or ignored over another, all articles are of equal relevance and importance. 

It is recommended that Section 32  (1) (b) be amended to remove specific mention of specified Articles and read:

(1) The objects of this Chapter are: 

(b) to enact provisions for this purpose that are consistent (to the extent that is reasonably practicable) with the purposes and principles expressed in the United Nations Convention on the Rights of Persons with Disabilities.
We also have serious questions with regard to the legal requirement or enforceability of any provisions relating to Chapter 4 – Residential centres for vulnerable persons given the current wording of S 32 (4). Given the long standing issues relating to the ultra vires nature of the YACS Act, PWDA is concerned that this provision results in nothing more than a voluntary code in an environment which requires strong enforcement and regulation powers. If this is the case then this draft Bill MUST be amended to ensure full legal enforceability.
SECTION 33
Definitions

The following definitions require amendment:

Competent relative – Any person who occupies one or more rooms in the house as a resident of the house for a fee or reward should be considered a resident and afforded the same protections and provisions as any other. This definition is problematic as it not only excludes some residents but also makes the assumption that a vulnerable person living with a ‘competent relative’ in a residential centre, is receiving all services and supports from this relative as the primary carer, which cannot be guaranteed simply by the relative’s age or non-disabled status. It also assumes that by virtue of a person having a disability and support needs as defined by meaning of ‘vulnerable person’ (SECTION 34) they are incompetent. This definition as well as its reference in SECTION 35, in regard to the meaning of ‘residential centre for vulnerable persons’, should be removed.

Serious criminal offence –Definition of serious criminal offence needs to be extended to any offences which may have an impact on the roles, responsibilities, duties of parties involved in the operation of, and provision of accommodation and support services at the boarding house premises, including the ‘ licensee’, ‘approved manager’, ‘authorised operator’, ‘close associate’, ‘relevant operator’  or ‘staff member’. Offences to be included (but not limited  to): fraud or other offences of financial exploitation; drug related offences; domestic violence related offences. 
Staff member – should include any resident receiving housing and support in exchange for labour or reward.

SECTION 34 
Meaning of “vulnerable person”

PWDA is concerned about the use of the term “vulnerable person” to describe people with disability who require support. Whilst we fully support this draft Bill’s recognition of the vulnerability of people with disability living in licensed boarding houses we are concerned that the use of term ‘vulnerable’ to describe disability leads to an assumption that vulnerability does not extend beyond these characteristics or conversely that by virtue of a disability a person is stigmatised as automatically being ‘vulnerable’. PWDA maintains that a person’s vulnerability isn’t only characterised or caused by the presence of disability and need for support. For this reason PWDA recommends that the draft be amended to replace the term ‘vulnerable person’ with ‘person with disability’. 
Amendment is recommended to Clause (1) (a) to ensure the full coverage of disability within this definition:

(ii) to include ‘psycho-social impairment’;

(iii) replace ‘intellectual disability’ with cognitive impairment (inclusive of acquired brain injury, intellectual and learning disability, developmental disability, dementia)

(iv) add to specify chronic illness including age related impairments, alcohol /other drug related dependency, organic brain impairment.

Clause (2) and (3):  amendment is recommended to ensure this reads ‘disability support pension’ where referring to the ‘disability pension’.

SECTION 35 
Meaning of ‘residential centre for vulnerable persons”

Amendment recommended to Clause (1) (a) to remove bracketed texted referring to the exclusion of any vulnerable persons who reside in a boarding premises with their competent relatives. Current definition outlined in SECTION 3 of YACS Act to be maintained:

Residential centre for vulnerable persons means ‘any premises comprising or of the nature of lodgings or a boarding house, home or hostel at which 2 or more handicapped persons reside:

(i) subject to the payment of a fee or the giving of some other consideration, and

(ii) otherwise than with a person who is a relative of each of those persons, is of or above the age of 18 years and is not a handicapped person.

SECTION 38 
 Director-General may exempt premises and persons

PWDA does not believe there are any valid circumstances that warrant the exemption of premises or persons and recommend this Section be deleted.

If this provision is maintained, PWDA strongly recommends an additional section be inserted as an amendment to this Part (or amendment made to Division 5 SECTION 64 to include this review authorisation) to provide for the right to appeal decisions made under this Section including: grants for exemptions; the terms and conditions than an exemption notice for premises, or a part of premises; and revocation of an exemption. 

The section should be referred to as ‘Application to the Administrative Decisions Tribunal for a review of exemption of premises and person’ reading to the effect of:

If the Director- General has under SECTION 38 exempt premises or persons, ‘relevant parties’ (as defined in SECTION 31, with amendments noted above) may apply to the Administrative Decisions Tribunal for a review of the exemption.

Part 2 

Authorisation of residential centres

Based on our primary recommendation noted above, PWDA strongly recommends all provisions within this Part which allow for the authorisation and licensing of new residential centres be removed to achieve the devolution of this part of the Boarding House Sector.
We do however provide comment on sections which are contrary to our recommendation as noted below, in the event that our primary recommendation is not supported at this time. 
Section 43 
Investigations and inquiries in relation to licence applications

Amendment recommended to Clause (1) stating the Director-General must seek third party  views in relation to the application received for a residential centre Licence. 

Definition of what constitutes ‘probity check’ would benefit this Bill.

Comment: Probity checks need to extend beyond a criminal record checks and include processes to identify the best person for a particular job/role/function (including the suitability of a volunteer, contractor or resident acting as a staff member for a particular role in certain circumstances). Notwithstanding PWDA’s strong objection to this Bill allowing for the accommodation of persons under the age of 18 in boarding house accommodation, if this provision is to remain, working with children checks in addition to criminal record checks must be required, as should previous employment checks (including checks for information about any formal employment proceedings or disciplinary issues), and reference checks be required. Discretion must also be extended to the Director General to consider other relevant factors of character and suitability for the purposes of approving or refusing an application under this Act. Administrative Decision Appeal rights must also be extended to the applicant and any other person affected by the decision.

Useful reference - report by NSW Ombudsman re Improving probity standards for funded organisations – December 2010 http://www.ombo.nsw.gov.au/__data/assets/pdf_file/0015/3381/SR_ImprovingProbityStandards_Dec10.pdf 

SECTION 44 
Decision of Director-General in relation to licence application
PWDA does not support the licensing of corporations; any reference to the licensing of entities other than natural persons should be removed. We note that this inclusion is contradictory to current ADHC policy which was introduced several years ago with sound reason.

Regulations established under this Act must ensure that ‘suitability’ (see (2) (a)) of a person to be involved in the management or operation of a residential centre for vulnerable persons includes a standard of relevant experience and qualification.

SECTION 46
Appointment of substitute licensee

This Section allows for the transfer of licenses which to date has been against Department of Family and Community Services – Ageing, Disability and Home Care policy and is strongly objected to by PWDA.

SECTION 49 
Duration of licence

Clause (1): Amendment is recommended to allow a licence to be granted for a fixed term of a maximum of 5 years ONLY.
Clause (3): PWDA recommends this be deleted.

Clause (5):  Amendment is recommended to reflect a licence held by a licensee who dies as null and void.

Division 3 
Interim Permits

SECTION 52 
When interim permits may be granted

PWDA recommends that interim permits must only be granted for a time limited period of 6 months, with one extension option of a further 6 months. This would allow an interim permit to be granted for a maximum period of 12 months. 

Division 4
Approval of managers of residential centres

SECTION 60 
Duration of approval

Clause (1): Amendment is recommended to ensure a managers approval may be granted for a fixed term ONLY. This fixed term is to be consistent with the time granted on the accompanying licence. 

An additional Clause should be added to allow for the review of managers suitability (including probity check reviews) at the discretion of the Director –General.

Clause (3): PWDA recommends this be deleted.

Division 5 
Review of authorisation and approval decisions

SECTION 64
Applications for reviews by the Administrative Decisions Tribunal

See comments above re SECTION 38.

PWDA strongly supports the inclusion of this Section and the provision for any person to apply to the Administrative Decisions Tribunal for the review of the specified decisions.
Clause (1) needs to be amended to include:

A person may apply to the Administrative Decisions Tribunal for a review of any of the following decisions of the Director-General:

(f) a revocation of an authorisation to an authorised service provider is provided by the Director-General under SECTION 76 (1) and revoked under Clause (7) .  

Part 3
Compliance and enforcement

SECTION 76
Powers of entry by authorised service providers without consent or warrant
PWDA strongly supports the provisions to provide powers of entry to authorised service providers without consent or warrant. Further extension is recommended however, as per comments above, to provide provisions for entry of Authorised Service Providers into registrable boarding houses not just those licensed as residential centres for vulnerable persons.
Clause (1): Amendment is recommended to include reference to the role and functions of Official Community Visitors. 

Clause (3): Amendment is recommended to allow an Authorised Service Provider the ability to enter an authorised residential centre for the purposed of delivering services and supports the resident wishes to access, not just for purposes of conferring with the resident to determine whether they wish to access the services provided by the provider or the organisation to which they belong. 

Clause (4): Amendment is recommended to remove notification requirements. 24 hour notice is currently not a requirement of the YACS Act and is not always practicable or appropriate when responding to the needs of clients or when delivering an ongoing programs of care and support such as those currently funded under the Boarding House Reform Program.  Residents should not have to be beholden to an authorised operator or approved manager to be available to receive such notice for them to access or receive services of their choice.

Clause (7):  Amendment is recommended to ensure natural justice principles and ensure that grounds for a revocation of an authorisation to an authorised service provider is provided by the Director-General. Provisions must also added to SECTION 64 as noted above to ensure service providers or residents affected by this decision can seek a review of this decision by the Administrative Decisions Tribunal.  

Division 5 
Operation of residential centres for vulnerable persons

SECTION 82 
Notification of deaths, sexual assaults and absences in and from authorised residential centres

Clause (1): Amendment is recommended to ensure that any person not just Manager, after becoming aware of any form of violence, abuse or neglect of a resident, must as soon as reasonably possible report the incident to a Police Officer and the Director-General.

Such forms of violence, abuse and neglect may be prescribed in the regulations but include recognised definitions of these terms as guided by the National Abuse and Neglect Hotline.

This amendment is supported by the findings of the NSW Coroner in May 2012 as a result of the inquest into the deaths of six vulnerable persons who were resident of a licensed boarding house. The Coroner made 4 recommendations to the Minister for Ageing and Disability. This proposed Act provides an immediate opportunity for the NSW Government to implement these recommendations including the following 

…….provision for the mandatory notification and reporting by employees of Boarding Houses or service providers of any suspected or identified breaches committed under any relevant legislation governing boarding house compliance.

Clause (2): Amendment is recommended to include the following:

The Manager must also report 

(i) any illness, injury or change in health status of a resident which requires first aid and/or hospitalisation, including admissions in relation to changes in a residents mental health;

(ii) any  incidents of self harm including attempt of suicide or actual suicide of a resident;

(iii) any absence of a resident of the centre for a period of more than 24 hours if the resident has not informed the manager or his or her whereabouts (currently listed at SECTION 82 (1) (c)).

Division 6 
Removal of vulnerable persons from unauthorised residential centres

SECTION 84 
Removal of young residents from an unauthorised residential centres

Comment: Whilst the discussion paper accompanying this draft Bill makes some statements about the treatment of children and young people living in boarding houses, the draft Bill appears limited to provisions outlined under Section 84 titled ‘Removal of young residents from unauthorised residential centres’ only.

It is unstated in any other section of this Bill, however by virtue of the wording of Section 84, this Bill appears to provide provisions for the accommodation of children
 and young people
, whether or not a child with a disability within the meaning of ‘vulnerable person’ defined at SECTION 34., so long as they are not a resident of an unauthorised residential centre.

The discussion paper accompanying this draft Bill states that “Boarding house proprietors who provide accommodation to a child under 16 years of age who is living away from home without parental permission must report the child to the Department of Family and Community Services (Children and Young Persons (Care and Protection) Act 1998)”  however, the draft Bill does not mirror this statement. Viewing this from a practical level, the lack of reference to this reporting requirement in the draft Bill is likely to result in operators of boarding houses remaining unaware of this obligation. 

Furthermore the lack of any provisions for ongoing monitoring or compliance standards relating to resident care and support and the lack of powers of entry for authorised service providers into the proposed Tier 1 premises is problematic. This lack of focus in our view is likely to create a situation where young people living in a Tier 1 boarding house could slip through the gaps and remain without the benefits of early intervention and prevention opportunities and necessary referrals and linkages to help them secure appropriate accommodation and support (refer to comments in 1.5 re NSW Government’s A Way Home: Reducing Homelessness in NSW Action Plan).

The acceptance of children and young persons as residents of boarding houses is not only  odds wide spread sector objection for such a measure, but also long standing NSW Government policy and practice with respect to licensed boarding houses for handicapped persons. For example, Licence Conditions under the Youth and Community Services Act 1973, which have been in place since the first licence was issued under the YACS Act in the early 1990, have also clearly stated “no person under the age of 18 years shall reside as a resident of a the centre”.

Further rationale was outlined by the Department of Family and Communities – Ageing, Disability and Home Care (ADHC) less than 12 months ago in its application to the Australian Human Rights Commission for a 5 year exemption to sections 28 and 29 of the Age Discrimination Act (ADA) so that it may amend the screening tool to provide that it is a criterion for admission to a licensed boarding house that a potential resident is 18 years old or over.

The following was provided in ADHC’s application
:

“The Applicant states that licensed boarding houses are not suitable places for persons under 18 years of age to reside because the residents of licensed boarding houses are “an extremely vulnerable and disadvantaged group of people” and that “many have physical and intellectual disabilities, with a proportion also suffering from mental illness.”

The Applicant notes that there have been allegations of abuse between residents at some licensed boarding houses. The Applicant also advises that it is “aware of alleged cases where residents are treated to sub-standard level of accommodation and service: poor food and clothing, poor hygiene and cleanliness and poor physical health.”

The Applicant states that it provides a range of accommodation options to eligible children and young people under 18 years of age who require accommodation services. The Applicant claims that it is therefore unnecessary for persons under 18 years of age to be eligible to reside in licensed boarding houses.”

In response to a request from the Commission, the Applicant provided further information in support of the Application. The further information outlined the history of the licensed boarding house sector and the scheme established in the YACS Act and YACS Regulation. The submission also provided demographic information about the people who live in licensed boarding houses.
The Applicant restates that licensed boarding houses are not suitable places of residence for persons under 18 years of age because many residents of licensed boarding houses have an intellectual disability or a mental illness, and because there have been incidents of violence between some residents and allegations of sexual assaults at some licensed boarding houses.
Further, the Applicant notes that in many licensed boarding houses, residents share rooms and staff members are not on site at all times. The Applicant also states that employees of licensed boarding houses are not required to complete a criminal record check.

The Applicant notes that under the Children and Young Person (Care and Protection) Act 1988 (NSW), if a child or young person is placed in out of home care, the child or young person is entitled to a safe, nurturing, stable and secure environment. The Applicant argues that licensed boarding houses are not able to provide a nurturing, stable environment for a young person. The Applicant also states that no tenancy rights are granted to residents of licensed boarding houses and a secure environment cannot be guaranteed. The Applicant submits that, irrespective of the care and supervision provided by employees of licensed boarding houses, such facilities are not suitable or safe for persons under 18 years of age.

The Applicant advises that few people aged under 18 have ever resided in licensed boarding houses and that for approximately 10 years no such person has resided in a licensed boarding house. The Applicant advises that of the 375 people who have been assessed using the screening tool since April 2010, the youngest person was 19 years of age but the majority of people assessed were between 45 and 50 years of age.

The Applicant claims that there are a number of alternatives available to persons under 18 years of age who are in need of accommodation. The Applicant advises that persons aged over six years of age who have an intellectual disability are eligible for its direct services. The Applicant also states that it funds numerous non- government organisations who support people who have a disability within the meaning of the Disability Services Act 1993 (NSW) but who do not meet the criteria for provision of direct services by the Applicant.

The Applicant advises that under its Prioritisation and Allocations Policy, children and young people who are homeless and certain and young people who are assessed as being at risk of harm are “among its highest priorities requiring an immediate response”. The Applicant advises that in each region, an Intake Referral and Information (IRI) team manages phone enquiries. The Applicant claims that where a person who has a disability is identified as being homeless or at risk of homelessness or at risk of harm, the IRI team will trigger an immediate response to secure emergency support until a longer term solution can be identified. The Applicant advised that it assisted a number of people in this way in the 2010/2011 financial year.

At the time of this application to the AHRC, both PWDA and the Tenants Union made submissions with respect to ADHC’s application
:

“People with Disability Australia (PWDA) advised that it “fully supports” the Application. PWDA agrees that licensed boarding houses are not safe or suitable places for persons under 18 years of age. PWDA stated that relevant considerations in relation to the Application are the rights outlined in the Convention on the Rights of the Child and the Convention on the Rights of Persons with a Disability (CRPD). PWDA particularly notes article 7 (children with disabilities) and article 23 (respect for home and family) of the CRPD which specifically address the rights of children with disabilities.
The Tenants Union of New South Wales is also of the view that licensed boarding houses are not suitable places of accommodation for minors. The Tenants Union states that “all too often, (licensed boarding houses) reproduce the segregation, exploitation and abuse of the large institutions they were meant to replace”. The Tenants Union further states “we believe that there is no place in the future of our housing system for these institutionalizing places. While they are allowed to continue to operate, (licensed boarding houses) should be subject to a regime of close monitoring and compliance with standards. A screening tool that excludes minors from (licensed boarding houses) is part of such a regime.”

Further information at http://www.humanrightSectiongov.au/legal/exemptions/ada_exemption/2011_screening_tool.html
· PWDA cannot object more strongly to this Section of the Bill and its inclusion. PWDA strongly recommend that under no circumstances should a child or young person as defined by the Children and Young Persons (Care and Protection) Act 1998, be accommodated in any form of boarding house accommodation of any category. To this end, specific provision must be made within this legislation and its regulation to exclude children and young people as residents of any boarding house. Amendment will be required to this section as well as Section 20 above to ensure that it provides for the removal of young residents from any registrable boarding house, or any premises operating in breach of this Act as an unregistered boarding premises.
· PWDA also strongly recommends that this draft Bill and any subsequent Act must make provisions for the removal of vulnerable adults from any registrable boarding house, because of the existence or reasonable likelihood of a serious risk or health or safety. 

· PWDA recommends an obligation is prescribed on the Director-General to find alternative appropriate accommodation for these persons.
Part 4
General

SECTION 89
Regulations relating to residential centres for vulnerable persons 

PWDA does not believe that there are any circumstances which would support the exemption of premises for vulnerable persons from regulations provided for under this Act.
Clause (12): Fees

Amendment is recommended to this Clause to ensure the making of regulations which limit the maximum fees able to be charged by a proprietor in operation of a registrable boarding house.

Chapter 5 
Miscellaneous

SECTION 97
Nature of proceedings for offences

It is recommended that Clause (2) be amended to explicitly prescribe the maximum monetary penalty imposed, per offence, is 200 penalty units.
Limiting the maximum monetary penalty imposed for accumulative offences will create an unnecessary ceiling and remove the deterrent effect of monetary penalties imposed. 

If corporations are maintained as licensee’s increase the limit to double that of individuals.
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� NSW Government (2009) A Way Home: Reducing Homelessness in NSW Action Plan 2009-2014: Summary of principles: 1. A whole-of-government and whole-of-community partnership approach; 2. A continuum approach focused on prevention and the provision of long-term and sustainable housing solutions; 3. Response will respect and protect the social, economic and civic rights of people who are homeless or at risk of homelessness; 5. Response to homelessness must be delivered in the context of other policies and initiatives; 7. Response must be guided and informed by evidence.


� NSW Government (2009) A Way Home: Reducing Homelessness in NSW Action Plan 2009-2014, pg 


� People with Disability Australia (2009), Accommodating Human Rights: A human rights perspective on housing, and housing support, for persons with disability, P. French. 


� Baptist Community Services – Needs of residents in unlicensed boarding houses, refer to  � HYPERLINK "http://www.pwd.org.au/documents/project/UnlicBoarding110223.pdf" �www.PWDA.org.au/documents/project/UnlicBoarding110223.pdf�; NSW Government (2009) A Way Home: Reducing Homelessness in NSW Action Plan 2009-2014; Newtown Neighbourhood Centre (2003) Opening these Doors –Boarders & Lodgers Project report into conditions and residents of unlicensed boarding houses in the Marrickville LGA.


� NSW Government (2009) A Way Home: Reducing Homelessness in NSW Action Plan 2009-2014, pg 5.


� COMMUNITY WELFARE ACT 1987 - SECT 4 


� COMMUNITY WELFARE ACT 1987 - SECT 4


� Article 3 General Principles of UN CRPD


� State Coroner’s Court of NSW Inquest into the deaths of Shaneen Batts; Ilona Takacs; Dorothy Hudson; Ian Birks; Donald Mackellar; Mohammed Ramzen, 11 May 2012. Pg 2.


� NSW Ombudsman (2011) More than board and lodging: the need for boarding house reform. A special report to Parliament under section 31 of the Ombudsman Act 1974 see: � HYPERLINK "http://www.ombo.nsw.gov.au/news-and-publications/publications/reports/community-and-disability-services/more-than-board-and-lodging-the-need-for-boarding-house-reform" �www.ombo.nsw.gov.au/news-and-publications/publications/reports/community-and-disability-services/more-than-board-and-lodging-the-need-for-boarding-house-reform�  


� People with Disability Australian (2010) Accommodating Human Rights: A human rights perspective on housing and housing and support for people with disability, P French, pg 12.


� State Coroner’s Court of NSW Inquest into the deaths of Shaneen Batts; Ilona Takacs; Dorothy Hudson; Ian Birks; Donald Mackellar; Mohammed Ramzen, 11 May 2012. Pg 2.


� � HYPERLINK "http://www.deewr.gov.au/Earlychildhood/Programs/ChildCareforServices/Operation/Pages/ComplianceActivities.aspx" �http://www.deewr.gov.au/Earlychildhood/Programs/ChildCareforServices/Operation/Pages/ComplianceActivitieSectionaspx� 


� NSW Ombudsman (2011) More than board and lodging: the need for boarding house reform. A special report to Parliament under section 31 of the Ombudsman Act 1974 see: � HYPERLINK "http://www.ombo.nsw.gov.au/news-and-publications/publications/reports/community-and-disability-services/more-than-board-and-lodging-the-need-for-boarding-house-reform" �www.ombo.nsw.gov.au/news-and-publications/publications/reports/community-and-disability-services/more-than-board-and-lodging-the-need-for-boarding-house-reform�  


� State Coroner’s Court of NSW Inquest into the deaths of Shaneen Batts; Ilona Takacs; Dorothy Hudson; Ian Birks; Donald Mackellar; Mohammed Ramzen, 11 May 2012. Pg 2.


� Position Paper – Exposure Draft Boarding House Bill 2012 - Introduction


� Department of Ageing, Disability and Home Care (DADHC) (2003) - Shared Accommodation for People with a Disability - A National Competition Policy Review of the Regulation of Boarding Houses, pg 94


� Baptist Community Services – Needs of residents in unlicensed boarding houses, refer to  � HYPERLINK "http://www.pwd.org.au/documents/project/UnlicBoarding110223.pdf" �www.pwd.org.au/documents/project/UnlicBoarding110223.pdf�;


� Position Paper - Exposure Draft Boarding House Bill 2012 pg 3





� Position Paper - Exposure Draft Boarding House Bill 2012 pg 8


� YACS ACT Section 25 Power of Entry


� CS CRAMA - S 47 Protection of complainant against retribution


(1) A person who takes or threatens to take detrimental action against another person because that other person or any other person:


(a) makes, or proposes to make, a complaint to a service provider, an Official Community Visitor or the Ombudsman, or


          (b) brings, or proposes to bring, proceedings before the Tribunal, or


          (c) provides, or proposes to provide, information, documents or evidence to an Official Community Visitor, the Ombudsman or the Tribunal, is guilty of an offence.


 Maximum penalty: 50 penalty units or imprisonment for 12 months, or both.


� Definitions - � HYPERLINK "http://www.disabilityhotline.net.au/what-is-abuse-and-neglect/" �www.disabilityhotline.net.au/what-is-abuse-and-neglect/�  and � HYPERLINK "http://www.disabilityhotline.net.au/what-is-abuse-and-neglect/formal-definitions-of-abuse-and-neglect/" �www.disabilityhotline.net.au/what-is-abuse-and-neglect/formal-definitions-of-abuse-and-neglect/� 


� "child", is defined within the CHILDREN AND YOUNG PERSONS (CARE AND PROTECTION) ACT 1998 - SECT 3 to mean a person who is under the age of 16 years


� “young person” is defined within the CHILDREN AND YOUNG PERSONS (CARE AND PROTECTION) ACT 1998 - SECT 3 as a person who is aged 16 years or above but who is under the age of 18 years


� Notice of Licence Conditions both “A” and “B”: Licence condition 1.4. Refer to � HYPERLINK "http://www.adhc.nsw.gov.au/sp/delivering_disability_services/boarding_house_program" �www.adhc.nsw.gov.au/sp/delivering_disability_services/boarding_house_program� 


� � HYPERLINK "http://www.humanrights.gov.au/legal/exemptions/ada_exemption/20120119_grantExemption.pdf" �www.humanrightSectiongov.au/legal/exemptions/ada_exemption/20120119_grantExemption.pdf� 


� � HYPERLINK "http://www.humanrights.gov.au/legal/exemptions/ada_exemption/20120119_grantExemption.pdf" �http://www.humanrights.gov.au/legal/exemptions/ada_exemption/20120119_grantExemption.pdf�  - January 2012
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