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4.  Methodology 
The CEDAW NGO Report Project was conducted under the supervision of the Project Advisory Group, which met quarterly and consisted of representatives from national women’s and human rights organisations and peak bodies. Members of the Advisory Group contributed to the Project on a voluntary basis or in addition to already significant workloads being carried for their organisation.
The Project had three key aims:
· hold a national program of workshops and consultations around Australia, to provide an opportunity for a diverse range of women to learn about CEDAW and the CEDAW reporting process, and to contribute to national and international policy formation;
· build the capacity of the community sector to use the international human rights treaty reporting system as an advocacy tool – as such, the workshops were targeted at people already working in the community sector, particularly those working in services or advocacy on women’s issues;

· produce an NGO Report that reflects the concerns of community sector in relation to women’s human rights, and gives voice to the views of Australian women and Australian women’s organisations at the United Nations.
Throughout February and until early March 2009, workshops and consultations were held in Sydney, Melbourne, Hobart, Darwin, Alice Springs, Perth, Canberra, Broome, Townsville, Brisbane, Adelaide, Broken Hill and Bourke. An incredible range of women, and some men, benefited from these events.
This Report brings to the United Nations the voices of over 385 women from 17 consultations conducted around Australia in every capital city and in four regional centres. It also provides the voices of thousands of other women who are members of the various NGO contributors to this Report. The Report has also benefited from specialist insight provided by a number of women’s and human rights organisations, including welfare, community and social service agencies during the drafting process.
Aboriginal or Torres Strait Islander women participated in the majority of the state and territory consultations. Specific Aboriginal and Torres Strait Islander women’s consultation processes have also been pursued to inform a separate Aboriginal and Torres Strait Islander women’s report which has been coordinated by YWCA Australia, Koorie Women Mean Business and the Indigenous Law Centre at the University of New South Wales.

The CEDAW NGO Report has been prepared with the following parameters in mind:

· to reflect the diversity of women we consulted and to represent fairly the views expressed by women across the country during the consultation process;
· to acknowledge positive developments, ongoing challenges and recommendations for change;
· to address recommendations to all levels of government, in recognition of the federated structure of the Australian political system; and
· to recognise that reporting (ideally) occurs within a four-year cycle, and to put forward information and recommendations that reflect anticipated issues for the 2009-2012 period. 

This CEDAW NGO Report draws from all the reports and submissions received from individuals and community organisations, and the consultation process more generally. We have also benefited from specialist insight provided by a number of women’s and human rights organisations, including welfare, community and social service agencies.

Throughout the CEDAW NGO Report Project we have maintained an open and transparent relationship with the Government, in particular the Australian Government Office for Women. As part of the project we facilitated the distribution of the Australian Government’s combined Sixth and Seventh Report on the implementation of CEDAW and its CEDAW Education Kit to workshop participants. 
The final step of the reporting process for the NGO sector will be to bring the CEDAW Committee Concluding Comments home in the second half of 2010, and to use them to achieve change in the next four year period.

5. Guide to Acronyms used in Australian NGO Report 

	2006 Concluding Comments
	Concluding Comments of the Committee on the Elimination of All Forms of Discrimination against Women on Australia (issued 3 February 2006)

	ACT
	Australian Capital Territory

	Australian Government

Australian Government Report
	Federal (national) Australian Government

Australia’s combined Sixth and Seventh Report on the implementation of CEDAW

	CALD
	Culturally and Linguistically Diverse

	CEDAW
	Convention on the Elimination of All Forms of Discrimination Against Women

	Cth
	Commonwealth

	GP
	General Practitioner

	IVF
	In-vitro Fertilisation

	NESB
	Non-English Speaking Background

	NGO
	Non-Government Organisations

	NSW
	New South Wales

	NT
	Northern Territory

	OECD
	Organisation for Economic Cooperation and Development

	PPS
	Parenting Payment Single

	Qld
	Queensland

	SA
	South Australia

	Tas
	Tasmania

	TPV
	Temporary Protection Visa

	UN

UNICEF
	United Nations

United Nations Children’s Fund

	VET
	Vocational education and training

	Vic
	Victoria

	WA
	Western Australia

	YWCA
	Young Women’s Christian Association


6. Notes on terminology for reading this Report
Australian government jurisdictions

In Australia, some issues covered by this Report fall within the decision-making jurisdiction of State and Territory governments.  Accordingly, we have directed the Recommendations in this Report to those governments which bear responsibility for those issues.

Family Violence and Domestic Violence
In Australia both ‘family violence’ and ‘domestic violence’ is used – in legislation, policy and service provision – to describe violence against women. There is no single legal definition for either of these terms but they are often defined by reference to contextual elements such as relationships, location or domestic arrangements. Both terms have been used in this report when discussing violence against women.

Culturally and Linguistically Diverse (CALD) / Non-English Speaking Background (NESB) / Immigrant / Migrant Women 
These terms have all been used in this document, as they are all used by government, NGOs or communities, and remain the subject of debate. ‘Non-English Speaking Background’ (NESB) had until recently been the preferred term to describe people who have immigrated to Australia, or who descend from immigrants. The current terminology used by government is ‘Culturally and Linguistically Diverse’ (CALD), which recognises that cultural identification is more complex than linguistic background. The terms ‘immigrant’ and ‘migrant’ flag the unique socio-cultural space occupied by some women in Australia. However, these terms may have little applicability beyond the first generation, and even first generation immigrants may cease to see themselves as ‘immigrants’ after a period of time. There are some situations where one term is more appropriate than another; for instance using ‘NESB’ when speaking of barriers to employment or education, or ‘immigrant’ when speaking of the effect of a visa category. 
7. Articles 1 – 3: Definition of discrimination against women, obligations to eliminate discrimination against women and advancement of women

For information on Articles 1 – 3 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments

7.1. Ratification of the Optional Protocol to CEDAW and other international human rights instruments
1. In November 2008, the Australian Government acceded to the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, which came into force for Australia in March 2009.  The Australian Government is to be congratulated for this significant step, which has been of ongoing concern to the CEDAW Committee.

2. We also note that the Australian Government ratified the UN Convention on the Rights of Persons with Disabilities in 2008, and signed the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment in May 2009. We commend the Australian Government’s statement of support of the General Assembly’s Declaration on the Rights of Indigenous Peoples.
Recommendations proposed for Concluding Comments

· THAT the Australian Government be congratulated for ratifying the Optional Protocol to CEDAW and other international human rights instruments.

7.2. Human rights charters and bills of rights – developments at national and state levels 
3. Coinciding with the 60th anniversary of the adoption of the Universal Declaration of Human Rights, the Commonwealth Attorney-General announced a broad-ranging community consultation on whether, and if so how, human rights should be better protected in Australia.  The national consultation process was conducted by an independent Consultation Committee appointed by the Attorney-General, with over 34,000 public submissions made by the 15 June 2009 deadline. 
4. The Consultation Committee has been asked to submit a report to the Australian Government by 31 August 2009 which sets out the means by which the Government can improve the protection and promotion of human rights, the costs and benefits (both social and economic) of the various options and their level of community support.
  

5. While the terms of reference for the consultation process are broad, it is disappointing that they explicitly rule out consideration of the option of a constitutional ‘bill of rights’ (on the grounds that the Australian Government wishes to preserve ‘parliamentary sovereignty’).
  

6. There is currently no entrenchment of equality in the Australian Constitution. There is also concern among the NGO sector that the outcomes of the consultations need to recognise that discrimination does not only happen in discrete categories, but that the intersections of race and gender or disability and gender present particular challenges in securing women’s human rights.
7. At the state and territory level, the Australian Capital Territory Government has enacted the Human Rights Act 2004 (ACT), and the Victorian Government has enacted the Victorian Charter of Human Rights and Responsibilities 2006 (Vic), both of which adopt a legislative model of human rights protection. Both acts enshrine in legislation the principle of non-discrimination, including for example discrimination on the basis of sex and sexual orientation.
 The Victorian Charter is required to be reviewed on a yearly basis. Every four years the Victorian Charter will undergo a major review, one of the specific intentions of which will be to consider the incorporation of additional rights, particularly those contained in CEDAW, the International Convention on Economic, Social and Cultural Rights (ICESCR) and the Convention on the Rights of the Child. The ACT Human Rights Act has been reviewed but no new rights were incorporated as a result.

8. Both the ACT’s Human Rights Act and Victoria’s Charter of Human Rights are predominantly based on the civil and political rights set out in the International Convention on Civil and Political Rights, and do not meaningfully incorporate the economic, social and cultural rights set out in the ICESCR, which is a serious limitation on the efficacy of both acts in strengthening human rights protection. Reference to the realisation of substantive equality has not been incorporated in the ACT Act’s Statement of Intent nor the Victorian Act’s statement of purpose. Implementation of CEDAW is undermined by a failure to ensure legal entrenchment of substantive equality and economic, social and cultural rights in the development of state and territory bills of rights. 
9. Western Australia and Tasmania have also considered a human rights charter, however, have not to date enacted any legislation. 
CEDAW Committee consideration of the issue
10. The lack of entrenched constitutional provisions guaranteeing freedom from discrimination on the basis of gender has been addressed in questions of the Committee on the Initial, Second, Third and combined Fourth and Fifth periodic reports. No Concluding Comment specifically addressing this issue has been adopted.
11. We note that in its Concluding Observations of 22 May 2009, the Committee on Economic, Social and Cultural Rights (CESCR Committee) affirmed the principle of interdependency and indivisibility of human rights, and recommended that Australia enact comprehensive legislation giving effect to economic, social and cultural rights uniformly throughout Australia; consider introducing a Federal charter of rights that includes protection of economic, social and cultural rights; and establish effective judicial remedies for the protection of these rights.

Recommendations proposed for Concluding Comments

· THAT the Victorian and Australian Capital Territory governments be commended on their human rights legislation.

· THAT the Australian Government be commended on initiating an independent review of its human rights protections.

· THAT all Australian governments develop Human Rights Acts that make explicit reference to CEDAW and substantive equality for women, that guaranteed rights equally to women and men in Australia, and that provide economic, social and cultural rights with the same level of protection as civil and political rights.

· THAT the Australian Government embarks on incorporating guarantees to equality and non-discrimination in the Australian Constitution.

Challenges to the implementation of Articles 1 – 3

7.3. Gaps in anti-discrimination mechanisms – national and state levels 
12. Calls for greater legislative and constitutional protection for equality rights have been made for many years.  Some of these include:

· in 1988, the Constitutional Commission recommended a Constitutional amendment guaranteeing freedom from discrimination;
 

· in 1994, the Australian Law Reform Commission proposed that a legal guarantee of equality be implemented through an Equality Act. Their report also recognised a Constitutional equality guarantee as the ‘ultimate goal’;
   

· in 2008, the Australian Human Rights Commission (formerly called the Human Rights and Equal Opportunity Commission, or ‘HREOC’) recommended an inquiry ‘which would consider the merits of a comprehensive Equality Act for Australia’;
 and  

· also in 2008, the Senate Committee on Legal and Constitutional Affairs recommended that the Australian Human Rights Commission conduct a public inquiry to examine the merits of replacing the existing federal anti-discrimination acts with a single Equality Act.
 The inquiry should report by 2011 and should also consider:

· what additional grounds of discrimination, such as sexual orientation or gender identity, should be prohibited under Commonwealth law;

· whether the model for enforcement of anti-discrimination laws should be changed; and

· what additional mechanisms Commonwealth law should adopt in order to most effectively promote equality.

13. Despite these calls to action, freedom from discrimination receives inadequate and piecemeal protection under Australian laws.  

14. The Sex Discrimination Act 1984 (Cth) fails to provide the legislative framework necessary to properly address direct or systemic discrimination or to promote substantive equality. In general, the Act is limited in the fields of activity that it covers and the types of conduct to which it applies. The individual complaints process – which is the Act’s primary mechanism for responding to discrimination – is not designed to address entrenched discrimination. Furthermore, it places the burden of proving discrimination on individual complainants who are generally vulnerable. The Act therefore fails to fully implement the standards required under CEDAW.
 Exemptions from the Act’s operation also exist in relation to religious bodies (including educational institutions established for religious purposes), work in private households, voluntary bodies (which may discriminate on the basis of sex, marital status or pregnancy), sport and combat duties, and specific exemptions which may be granted by the Australian Human Rights Commission for a period of not more than five years. Neither does the Act provide protection on the grounds of sexuality or sexual identity.
15. On 12 December 2008, the Senate Legal and Constitutional Affairs Committee released a report on its review of the Effectiveness of the Sex Discrimination Act 1984 (Cth) in eliminating discrimination and promoting gender equality in Australia. The Senate Committee’s review makes 43 recommendations about how better to ensure gender equality in Australia, including recommending changes to the Sex Discrimination Act, the Human Rights and Equal Opportunity Commission Act 1986 (Cth) and the Equal Opportunity for Women in the Workplace Act 1999 (Cth).  By way of overview, the recommendations aimed to:

· improve protection to same-sex couples from discrimination on the basis of martial/relationship status;

· broaden references to international human rights law;

· incorporate provisions for equality before the law and protection from harassment;

· include breastfeeding as a specific ground of discrimination;

· expand the prohibition on discrimination in employment on the grounds of family responsibilities and improve access to flexible work arrangements;

· strengthen protections against sexual harassment;

· improve and boost the powers of judicial bodies to address discrimination complaints;

· refine the availability of exemptions, and remove exemptions for voluntary organisations;

· expand and boost the powers of the Australian Human Rights Commission and Sex Discrimination Commissioner to defend, investigate and support discrimination complaints.

16. The review also recommended that a national public inquiry be held to examine the merits of replacing existing federal anti-discrimination laws with a single Equality Act, which would create a comprehensive regime promoting equality and addressing all grounds of discrimination.
  Such an inquiry would provide ‘an opportunity to re-invigorate all of Australia’s anti-discrimination laws and place them at the vanguard of legislative schemes that promote equality’.
 The inquiry could also assist an analysis of intersectional discrimination – for example, while there have been complaints made jointly under both the Sex Discrimination Act and the Disability Discrimination Act 1992 (Cth), there has been no analysis of whether anti-discrimination laws are generally effective for women with disability in dealing with the intersection between gender and disability.
17. The Australian Government is currently considering the recommendations of the Senate Committee.  

18. At the state and territory level, anti-discrimination frameworks also include exemptions, including for the religious practices of religious institutions, conduct in compliance with religious beliefs, work in a private household, work in a small business with five or less employees, provisions relating to working with children (this is particularly the case in relation to lesbians), and less favourable treatment based on the complainant’s dress, appearance and behaviour.
 The Parliamentary Scrutiny of Acts and Regulations Committee in Victoria is currently reviewing the exemptions and exceptions under the Equal Opportunity Act 1995 (Vic).

19. We note that the Australian Government has recently established an online portal designed to be a ‘one stop shop’ for Australians to access information on anti-discrimination laws and commissions in each jurisdiction of Australia.
  This initiative is part of a move towards national harmonisation of anti-discrimination laws across Australia, and should be commended. 

CEDAW Committee consideration of the issue

20. The 2006 Concluding Comments urged the Australian Government to ensure that all states and territories are in full compliance with the obligations under CEDAW and ‘to take steps to entrench the prohibition of discrimination against women and the principle of equality of women and men’.

21. In their recent Concluding Observations on Australia the Human Rights Committee noted that it ‘remains concerned that the rights to equality and non-discrimination are not comprehensively protected in Australia in federal law’ and recommended that Australia ‘adopt Federal legislation, covering all grounds and areas of discrimination to provide comprehensive protection to the rights to equality and non-discrimination.’

22. Similarly, the Committee on Economic, Social and Cultural Rights expressed concern that ‘the State party’s anti-discrimination legislation does not provide comprehensive protection against all forms of discrimination in all areas related to the Covenant rights’ and recommended that Australia ‘enact federal legislation to comprehensively protect the rights to equality and non-discrimination on all the prohibited grounds’.

Recommendations proposed for Concluding Comments

· THAT the Australian Government implement the recommendations of the Senate Legal and Constitutional Affairs Committee on reform of the Sex Discrimination Act, including the issue of enacting an Equality Act to provide a comprehensive regime to promote equality and address all grounds of discrimination.

· THAT State and Territory governments review their anti-discrimination laws and frameworks in light of the Senate Committee’s recommendations. 
· THAT the Australian Government adopt laws and policies which provide comprehensive protection of the right to equality and non-discrimination, including measures which:


-
provide a legal right to substantive equality and adequately address systemic discrimination;


-
allows for both representative and individual complaints;


-
address compounded or intersectional discrimination;


-
prohibit discrimination, harassment and vilification as well as ensuring equality;


-
allows for temporary special measures and general conditions to promote equal opportunity; and


-
do not allow for permanent exceptions to the functioning of the laws, for example for religious or voluntary bodies.
· THAT the Australian Government be commended for the establishment of online portal on anti-discrimination laws and commissions.

7.4. Funding for the work of the Sex Discrimination Commissioner 

23. In 2007-08, the Australian Human Rights Commission received 2,077 complaints under federal anti‑discrimination and human rights law. The number of complaints has increased by 28%  compared to the average number of complaints received over the past four years and 17% compared to the previous reporting year.
 The Sex and Age Discrimination Unit of the Commission, headed by the Sex and Age Discrimination Commissioner, employs five full-time equivalent permanent staff, including management and administration, to carry out policy development, education, research, submissions, public awareness, inquiry and complaint response functions under both the Sex Discrimination Act 1984 (Cth) and the Age Discrimination Act 2004 (Cth). 

24. The Australian Human Rights Commission’s appropriation revenue in 2008-09 was $13.55 million. This was approximately 12.5% less than the budget appropriation for 2007-08.
 This is the greatest decrease in the Commission’s budget since 1996, when the Commission’s total funding base was reduced by 40% over four years. 
25. To accommodate the reduction in the Commission’s appropriation in 2008-09, all business units had their operating budgets reduced by 14.5%, including the Sex and Age Discrimination Unit. The Unit actually requires a boost to funding in order to adequately discharge its functions. 
Recommendations proposed for Concluding Comments

· THAT the Australian Government ensure that the Australian Human Rights Commission and its business units are provided with adequate funding to properly discharge their functions.
7.5. Discrimination against women in prison infrastructure and processes
26. Sisters Inside (Qld),
 Beyond Bars (NSW),
 the Federation of Community Legal Centres (Vic)
 and the Ombudsman for the Northern Territory
 have lodged submissions to state anti-discrimination bodies alleging sex and race discrimination and discrimination on the basis of cognitive, mental and physical impairments on behalf of women prisoners in Queensland, NSW and Victoria. They present evidence that the key means of sex discrimination are the classifications system; the lack of low security beds; access to conditional and community release; access to education and training programs; access to work; access to health services; and the practice of strip searching. They present evidence that the key means of race discrimination against women from culturally and linguistically diverse backgrounds are inadequate translation/interpretation services, inappropriate food, and a failure to meet religious needs. They present evidence that women labeled with an intellectual, psychiatric or learning disability are more likely to be classified as maximum-security prisoners.

27. Fewer rehabilitation, education and training opportunities exist for women prisoners than for men. Such programs should be expanded and generally implemented, to improve women’s post-release prospects.

28. Both international and Australian studies have found that 
female offenders are more likely than male offenders to be primary caregivers, to have been unemployed prior to sentencing, to have mental health problems, to have experienced high levels of addiction, and to have suffered domestic violence and sexual abuse in the past.

29. Further, studies suggest that the majority of female prisoners in Australia are mothers of dependent children who are most likely to be under the age of 12.
 Protocols and policies for arresting and incarcerating parents with dependent children are minimal and, where they do exist, are inconsistent between jurisdictions.
  To use Victoria as an example:

· Victoria Police has no guidelines or policies that cover the apprehension, arrest, charging or detention of primary carers with dependent children;

· Victorian bail laws do not refer to the needs of dependent children, and there are no court, police, prisons or human services guidelines or policies in place regarding who takes responsibility for children when a mother is unable to obtain bail;
 and

· on entering a Victorian prison, no policy exists for ascertaining the existence of dependent children and whether the children are currently at risk.

30. Where a parent must be incarcerated, all attempts should be made to maintain the parent–child relationship.  Whilst parents may have statutory rights to personal visits, Australian prisoners frequently report difficulties in maintaining a relationship with their children.
31. See also the discussion of women with disability in prison under ‘Women with disability: over-representation in prisons’ in relation to article 15, at paragraph 308 below.

Recommendations proposed for Concluding Comments

· THAT State and Territory governments, and relevant statutory authorities, examine allegations of discrimination in the prison system and introduce the necessary reforms to eliminate discriminatory practices.

· THAT the Australian Government ensure that all States and Territories implement consistent policies addressing the needs of incarcerated mothers where they have dependent children, in particular by considering alternative sentencing options such as the suitability of home detention, periodic detention or community-based orders.
7.6. Lack of anti-discrimination protection on the basis of sexuality or sexual orientation 
32. Despite the welcome reforms to the recognition of same-sex couples in relation to financial and work-related benefits and entitlements (see ‘Discrimination against same-sex couples in relation to marriage and adoption’ in relation to Article 16 under paragraphs 321-322 below), there is still no comprehensive federal law prohibiting discrimination against same-sex couples or discrimination on the basis of sexuality or gender orientation.
 Without comprehensive legislative protection, discrimination against same-sex couples continues to occur in federal, state and territory jurisdictions in Australia. 

Recommendations proposed for Concluding Comments

· THAT all Australian governments enact comprehensive legislation prohibiting discrimination on the basis of sexuality or gender orientation.

· THAT all Australian governments remove exemptions in their anti-discrimination framework  which discriminate against lesbian, gay, bi-sexual, intersex, trans-sexual and transgender people

7.7. Vulnerable socio-economic status of older or aged women
33. Older women often face discrimination based on their age as well as their sex. Discriminatory attitudes and stereotypes in the workplace and in other social spaces create particular barriers for older women in achieving equal enjoyment of their human rights. While the United Nations Declaration on Human Rights does not explicitly list age as one of the grounds on which discrimination should not occur, the principle of non-discrimination on the basis of age is well-developed in international human rights law. This principle has recently been recognised in Australian anti-discrimination legislation through the Age Discrimination Act 2004 (Cth).
34. The Australian Government passed the Disability Discrimination and Other Human Rights Legislation Amendment Bill 2008 (Cth) in June 2009.
 The new legislation, once put in place, will remove the ‘dominant reason’ test from the Age Discrimination Act 2004 (Cth). As a result, conduct that unreasonably discriminates against a person based on their age will be unlawful even if there are other non-discriminatory reasons for the conduct.  
35. Community organisations at our consultations reported that older women are a particularly vulnerable social group, due to a range of factors associated with aging, including:

· the increasing health needs and costs;

· the long-term impact of historical disadvantage in educational opportunities;

· lower participation rates in workforce linked to stereotyping leading to long-term economic disadvantage (refer to ‘Retirement incomes’ discussed in relation to article 11 at paragraphs 165-167 below); 

· social and cultural discrimination and isolation, particularly where women have been widowed or divorced;

· aged women with ongoing mental health issues being at increased risk of sexual harassment;

· decreased ease of access to transport;

· eroded security of tenure, increased reliance on residential care facilities, family and friends, and increased risk of homelessness – we were provided with one case study where an older mother was induced to transfer property to her child in exchange for care, resulting in disadvantageous social security treatment and, ultimately, her experience of homelessness;

· weak economic resources hindering women in competing for private rental (eg providing bond money) – in 2008, 57.4% of all age pensioners were women, and 71.8% of single age pensioners were women;

· in circumstances of homelessness, women’s shelters are not appropriate for aged women; 

· an overly complex regulatory system for retirement villages (under the Aged Care Act 1997 (Cth)), where there is a female:male resident ratio of 4:1;
 and

· ongoing caring responsibilities – 19% of women between the ages of 65 and 74 continue to be carers.

36. In September 2007, the Older People and the Law report (House of Representatives Standing Committee on Legal and Constitutional Affairs) made several recommendations in relation to fraud and financial abuse, substitute decision-making, family agreements, access to legal services, discrimination and retirement villages, aimed at improved protection of older Australians. These recommendations would also enhance the protection and well-being of older women. To date, the majority of these recommendations are yet to be implemented.

Recommendations proposed for Concluding Comments

· THAT the Australian Government formally respond to the House of Representatives Standing Committee on Legal and Constitutional Affairs’ report, Older people and the law, and implement its recommendations, including for the purpose of improving the protection of older women from social and economic marginalisation and abuse.

7.8. Unavailability of gender disaggregated data 
37. The availability of gender disaggregated data remains a challenge, particularly in relation to access, analysis and reporting of the data. Some data is collected and is publicly accessible on relevant websites, however the expenses of undertaking disaggregation often inhibit analysis of the data and the availability of relevant data. Further, gender disaggregated data is rarely made available in a ‘user-friendly’ format and in a way that makes relevant series of data easy to identify. NGOs are at a significant disadvantage in not having under their control the necessary financial resources, infrastructure and statistical expertise to conduct the detailed monitoring and statistical analysis necessary to conduct human rights advocacy.
38. While we note that the inclusion of gender disaggregated data has generally improved in the current Australian Government Report, it often includes snap shot data at a point in time (being the latest data available) rather than providing sets of historic time series data which would actually assist NGOs to monitor progress on certain human rights issues; that is, whether the situation improving, staying the same, or deteriorating.
39. There is a continuing lack of accessible data across many spheres to support the community sector to meaningfully understand how women with disability are affected by policy and program implementation, primarily because the collection of disaggregated data is rarely and inconsistently undertaken. No systematic, sustained and across-the-board attempt has been made to redress the lack of meaningful data about people with disability (disaggregated by gender) on issues including service use and unmet need, in contract with initiatives being undertaken focused on other demographic areas.
40. Despite the particular concerns expressed in the 2006 Concluding Comments on the lack of reporting of data disaggregated by gender, sex and disability which would support effective analysis of legal and policy measures taken towards the practical realisation of equality, these comments have not manifestly improved the community’s ability to access relevant data.
 We note that the Office for Women has worked collaboratively with the Australian Bureau of Statistics and NGOs in response to the Concluding Comments, however, additional resources are required to be channeled into making gender disaggregated data available in order to provide women’s NGOs with adequate statistics to monitor and report on Australia’s international human rights obligations, including those under CEDAW and the UN Convention on the Rights of Persons with Disabilities.

Recommendations proposed for Concluding Comments

· THAT the Australian Government provide the necessary resources to the Office for Women and various collection and reporting agencies (particularly the Australian Bureau of Statistics) to improve the public availability of gender disaggregated data (in terms of access, analysis and reporting).

· THAT the Australian Government take measures to strengthen their response to the 2006 Concluding Comments in relation to conducting regular analysis of legal and policy measures taken towards the practical realisation of equality, including through the use of disaggregated data in supporting such analysis.

8. Article 4: Temporary Special Measures

For information on Article 4 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments  
8.1. Review of the Equal Opportunity for Women in the Workplace Act

41. In May 2009 the Australian Government announced a review of the Equal Opportunity for Women in the Workplace Act 1999 (Cth). The review affords the Government an opportunity to strengthen the mechanisms to ensure women’s equal participation in the workforce. The review is anticipated to take several months. 

42. There are a number of CEDAW provisions relevant to the achievement of women’s equal participation in the workforce, including those related to equality in employment, the adoption of temporary special measures, and measures to address sex role stereotypes and prejudice, particularly in relation to caring work.  

Recommendations proposed for Concluding Comments

· THAT the review of the Equal Opportunity for Women in the Workplace Actbe welcomed, and that the Australian Government provides information on implementation, and clarifies whether all CEDAW obligations have been implemented in the course of the review.

Challenges to the implementation of Article 4
8.2. Underrepresentation of women on boards/senior management 

43. In October 2008, the Equal Opportunity for Women in the Workplace Agency released the results of the latest Australian Census of Women in Leadership, which found that the number of women in board director and executive management roles has declined since 2006, and in some cases dropped to their lowest levels since 2002 when the Census began collecting data.
 The number of board director positions held by women in the largest 200 publicly listed companies in Australia declined from 8.7% in 2006 to 8.3% in 2008, and the rate of women occupying executive management positions has declined from 12% in 2006 to 10.7% in 2008. The number of companies with no women executive managers has risen from 39.5% to 45.5%.  Declines in line management and executive management team positions have similarly occurred. One reason flagged for the decline has been the increased number of mining, materials and energy companies joining the list of the largest 200 publicly listed companies – highlighting the issue of gender segregation in traditionally male-dominated industries.

44. At paragraph 2.23, the Australian Government Report states that the Government does not support the adoption of quotas or targets as recommended by the 2006 Concluding Comments.

45. To better understand the decline in women’s leadership in the corporate sector, the Equal Opportunity for Women in the Workplace Agency commissioned the report Agender in the Boardroom, released in November 2008.  The Report found that

…[at] all stages of a woman board director’s career from being selected from the talent pool to appointment to the board and finally, their experiences once serving as a board director… [they] face negative generalisations regarding their skills, abilities and potential to contribute as business leaders; contradictory criticisms about their behavior in the boardroom and approach to decision-making; and boardroom dynamics that strongly indicate that the boys’ club prevails, perpetuating their exclusion.

…there is a tendency to perceive women directors as contributors of lesser value than men, ‘tokens’ and mainly equipped with ‘soft’ skills.

46. The Report made several recommendations to business for improving the recruitment, retention and promotion of women to senior management positions. Among these were measures akin to the introduction of quotas, or measures that would support the successful implementation of quotas, namely:

· define targets for women in leadership programs, pools of high potential employees and on succession planning lists;

· make managers accountable for promoting women; and

· measure progress by division, department and manager to identify blockages and encourage progress.

47. On ACT Government boards, where the Government has complete control over appointments, women have reached 50% representation. On boards where Ministers do not have complete control over appointments, the figure is 46%. This success has been achieved in part by the strong promotion of a register for women interested in being appointed to Government boards, combined with a joint ACT Government-YWCA of Canberra training program for women interested in taking up board appointments.

48. We note the parliament in Norway systematically introduced legislation requiring 40% female representation on boards, first in relation to state owned and inter-municipal companies and later for the top 500 publicly-listed companies, with a two-year transition phase in each case. The legislation enabled courts to dissolve companies that did not comply. The targets were achieved by a vast majority of organisations within the two-year period.

49. It should also be noted that women with disability have little public role in leadership and decision-making, and are generally excluded from being considered able to participate in this part of our community.
CEDAW Committee consideration of the issue

50. In the 2006 Concluding Comments, the CEDAW Committee recommended that the Australian Government:

 fully utilize the Sex Discrimination Act and consider the adoption of quotas and targets… to further increase the number of women in public and political life and to ensure that the representation of women in political and public bodies reflect the full diversity of the population, particularly indigenous women and women belonging to ethnic minorities.

Recommendations proposed for Concluding Comments

· THAT all Australian governments adopt an ACT-style quota system for improving female representation on government-controlled boards.

· THAT all Australian governments adopt a range of supportive measures to improve women’s board participation – such as targeted board skills training and subsidised child care, until such time as measurable participation targets have been met.
· THAT the Australian Government use financial incentives (eg tax concessions) and other legislative measures to encourage improved female board representation in public organisations and public companies.
9. Article 5: Sex roles and stereotyping 
For information on Article 5 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Challenges to the implementation of Article 5

51. Wrongful gender stereotyping is socially pervasive and persistent in Australia, and is a significant obstacle to the elimination of all forms of discrimination against women and the realisation of substantive equality. Although wrongful gender stereotyping affects both sexes, it has had, and continues to have, a particularly harmful effect on women. Of particular concern are:

· stereotypes of women as primary caregivers, which implies that women (and, conversely, not men) should prioritise childrearing and other forms of caregiving (eg caring for ill or older relatives) over all other roles they might perform or choose; 

· stereotypes of men as primary breadwinners, which implies that men (and, conversely, not women) should bear the principal responsibility for providing for, and ensuring, the financial security of their families, and that this role should be prioritised over all other roles they might perform or choose, but including especially caregiving (which is seen as a women’s role); and

· stereotypes of women as sex objects, which implies that women should conform to prevailing concepts of beauty and sexuality and are therefore only valued for their beauty and sexual attractiveness. 

As the discussion below demonstrates, these stereotypes have been applied in laws, policies and practices, and have been perpetuated as a result of the Australian Government’s failure to take positive steps to ensure their elimination, thereby impairing or nullifying women’s rights to non-discrimination and substantive equality, and their other human rights and fundamental freedoms.  

52. In recognition of the harms that women suffer as a result of wrongful gender stereotyping, Australia’s Federal Attorney-General has stated that ‘[t]he Rudd Government is committed to overcoming the stereotypes and prejudices that can stifle women’s rights and weaken equality.’
 While this is a positive statement of principle from the Government, harmful gender stereotypes, including those named above,  are robust in Australia and little concrete action has been taken to date to ameliorate the impact of stereotyping on women’s rights. 
9.1. Stereotypes around work and caring

53. Two of the most entrenched gender stereotypes in Australia are the sex-role stereotype of women as primary caregivers and the sex-role stereotype of men as primary breadwinners.  While these stereotypes have operated to disadvantage women in a number of sectors in Australia, they have had a particularly marked effect in the family and the employment sector.  

Worksafe Victoria 
54. One example of the perpetuation and effect of the sex-role stereotypes of women as primary caregivers and men as primary breadwinners is a series of television advertisements for WorkSafe Victoria
 that are intended to foster public awareness about the importance of workplace safety. Although the purpose of these advertisements is legitimate (that is, a safe workplace for all individuals), Worksafe Victoria perpetuates the above-mentioned stereotypes by overwhelmingly casting men in the character of ‘worker’ and women in the character of ‘carer’. The advertisements regularly depict men at the worksite while, for the most part, showing women at home caring for children, performing domestic chores, and waiting anxiously for their husbands to return home safely. These advertisements send a stereotypical message that the State of Victoria believes that it is men, and not women, who should be a family’s primary breadwinner. They also send a stereotypical message that the State of Victoria believes that women’s ‘proper’ role is as mothers and carers, with the implication that women should prioritise childrearing over all other roles they might perform or choose. The effect of these advertisements is to encourage women to stay at home and not to pursue a career or education distinct from that of their roles as mothers and carers.      

Paid parental leave 
55. Another example of the perpetuation of the sex-role stereotypes of women as primary caregivers and men as primary breadwinners is the recent debate in Australia regarding the need for, and nature of, a paid parental leave scheme.  Largely invisible from this important (and long overdue) debate was the role of men in caregiving.  In contrast, women’s role as carers was not only front and centre of the debate, but the debate was also conducted in a way that often assumed that women should fulfil the role of carers. For example, public debate mostly centered on paid ‘maternity’ leave, in contrast to the concept of ‘parental’ leave which emphasises the common responsibility of women and men in the upbringing of children. The policy announced in the 2009-10 Australian Government Budget is a ‘paid parental leave’ scheme (see discussion under ‘Paid Parental Leave’ in relation to article 11, at paragraphs 143-146 below), however, concerns remain that the deferral of consideration of paid paternity leave provisions will interact with entrenched community attitudes in a manner which perpetuates women’s roles as primary care givers. 
56. Currently in Australia, around 75% of fathers take leave around the birth of their child. Of these, 60% take paid annual/holiday leave, 27% paid paternity leave and around 9% unpaid paternity leave.
 The paid parental scheme that will be introduced in January 2011 has deferred consideration of paternity leave and excludes any payment for secondary carer leave, which in practice will fail to value in financial terms the contribution of fathers to child-rearing. This exclusion negates the scheme’s ability to support male participation in care-giving in the home, particularly given the increased financial pressure associated with newborn children (due to interrupted workforce participation and costs associated with the child).
 This exclusion also therefore perpetuates sex-role stereotypes of women as primary caregivers and men as primary breadwinners.
State failure to adopt all appropriate measures to eliminate gender stereotypes
57. Notwithstanding the obligations incumbent on the Australian Government under articles 5(a) and 2(f) and the overarching object and purpose of CEDAW,
 the Government has failed to take all appropriate measures to respect, protect and fulfil women’s right to non-discrimination and substantive equality and their right to be free of wrongful gender stereotyping. The Government has not named the operative gender stereotypes or adopted measures, such as conducting education campaigns or sanctioning wrongful gender stereotyping, which would aid the identification and elimination of the sex-role stereotypes of women as primary caregivers and men as primary breadwinners.  

58. For example, the Government has taken minimal steps to encourage or require workplaces to adopt policies and foster a culture that supports men who choose to perform the role of primary caregiver.  Such measures would allow both sexes to share equitable caregiving, and would lessen the impact that having children has on women’s full development and advancement.
 In this connection, we note that the Committee on Economic, Social and Cultural Rights has recently discussed the issue of ‘social construction of gender stereotypes, prejudices and expected roles’, and that ‘[r]efusal to grant paternity leave may also amount to discrimination against men’.
 The intractable nature of the non-participation of men in caring has been recognised in a recent Australian report on women’s lack of attainment to senior Board positions and management.  The report recommended that: 

Businesses should also ensure their policies and workplace culture support men who choose to take time out to raise children.  This will allow women and men to more equitably share caring responsibilities, which may mean shorter periods out of the workforce for women, lessening the damage to women’s careers and reducing the stigma attached to career breaks.

59. The Sex Discrimination Commissioner has called for comprehensive legislative protection from discrimination for both men and women as a result of family and caring responsibilities, stating that ‘[i]t’s not about women caring less, it’s about enabling men to care more’.

Recommendations proposed for Concluding Comments

· THAT the Australian Government proactively address cultural gender stereotypes that militate against male participation in child-rearing and reinforce the feminisation of care.

9.2. Stereotypes around women’s health 

60. The Australian Government Report frames the health issues experienced by women as predominantly reproductive and gynaecological issues. This tends to perpetuate gender stereotypes about health whereby male bodies are the ‘norm’ and female bodies are ‘other’. When such stereotypes prevail, specifically female health issues are only identified in relation to women’s reproductive functions, and other particularly female experiences of health are measured and diagnosed with reference to the male norm. Such gender stereotypes about women’s health can have a tangible impact on funding, popular awareness, detection and treatment.

61. For example, cardiovascular (heart) disease is the leading cause of death for women, more so than breast cancer.
 It is especially prevalent in older women, and more than 22,000 women die annually of cardiovascular disease. However, cardiovascular disease is popularly associated with middle-aged males. Evidence suggests that women’s experience of heart disease is different to that of men and symptoms are likely to be atypical. Both women and health practitioners fail to recognise these symptoms, leading to a delay in treatment.
62. Although the Australian Government has committed billions of dollars in cardiovascular disease research, drug availability and preventative health programs, these expenditures do not specifically target women.
 The National Heart Foundation has recently launched a ‘Go Red for Women’ campaign that aims to raise awareness of cardiovascular disease in women.

63. Beyond cardiovascular disease, other health issues such as mental illness and lung cancer have higher incidence in women than men – however, a gendered framework is also not applied to the health policy formulated to address these diseases.

64. Also refer to ‘National Women’s Health Policy’ in relation to article 12 at paragraphs 191-193 below.

Recommendations proposed for Concluding Comments

· THAT the Australian Government ensure that the National Women’s Health Policy currently being developed makes it a priority to identify gendered stereotypes about health policy, and conducts gender analysis of all major investments and programs in health policy.
9.3. Body image and media portrayal of gender
65. Negative body image is having a significant and negative impact on the self-image of young Australians, with young women being particularly susceptible to negative social and cultural stereotypes.
 For the last two years, body image has been nominated by all young people and by young women as their top issue of concern, just ahead of drugs, family conflict and personal safety.
 Underlying the body image anxieties of young women is the stereotype of women as sex objects, particularly bodies with characteristics of being unnaturally thin, young and Anglo-Saxon. The sex object stereotype implies that women derive their worth from beauty and physical or sexual attractiveness.
66. There is arguably an epidemic of body dissatisfaction in Australia. 70–76% of high school girls consistently choose a figure that is thinner than their own as their ideal; over 50% of high school girls have tried to lose weight, and only 16% of young women are happy with their body.
 Negative or sexualised self-image has been linked to other psycho-social problems: 
…exposure to ideals of sexual attractiveness contributes to body image dissatisfaction and eating disorders… [Sexualisation] was linked with three of the most common mental health problems in girls and women: eating disorders, low self-esteem and depression or depressed mood.
 
67. One in 100 girls develop anorexia (the third most chronic illness for adolescent Australian girls), and one in five are bulimic.
  
68. Media and advertising industry portrayal of women and gender is commonly thought of as leading contributing factors for the prevalence of negative body image in women.
 Although the Australian Government Report cites the Australian Government Television Industry Code of Practice in the context of broadcasting media,
 our consultations also highlighted portrayal in print media as a major issue, particularly the prevalence of male magazines that promote a sexualised portrayal of women’s bodies.
 

69. In response to concerns about the impact of negative body image on other social and health-related issues, the Australian Minister for Youth has begun a process towards developing a National Strategy on Body Image. A National Advisory Group on Body Image comprised of experts in the areas of body image, youth engagement, media, fashion and advertising was convened in March 2009,
 and an online consultation on body image launched in May 2009. Results of the consultation process, which concluded on 5 June 2009, will inform the development of the National Strategy. 

70. The Australian Government has also allocated $125,000 to develop a Voluntary National Media and Industry Code of Conduct on body image.
 We note the valuable work of the Victorian Media Code of Conduct on Body Image Working Group, although the code this Group recommended is intended to be voluntary.

Recommendations proposed for Concluding Comments

· THAT the Australian Government’s intention to develop a National Strategy on Body Image be commended, and that the countering of negative body image stereotypes be adopted as a key rationale for this Strategy.

· THAT the adoption of a National Media and Industry Code of Conduct that applies across different forms of media, and other commercial incentives for promoting positive body image be encouraged.

9.4. Sports women in the media
71. Despite the Australia Government’s television and radio Codes of Practice, which advise broadcasters to avoid stereotyped gender portrayals and include more coverage of the achievements of women in areas like sport, the portrayal of sports women in the media remains a major issue of concern.
 The stereotypes informing the choices of broadcasters are that physical activity and strength in female bodies is not culturally popular or desirable, that women’s competitive sport will be less interesting to the viewing public and, therefore, less commercially successful. Women’s sport gets limited media coverage which has an impact on sponsorship opportunities for sports women, with flow-on effects for elite sports women needing to balance other paid work with sports training. Limited media coverage also contributes to a paucity of role models for adolescent girls in sport.

72. It is noted that the achievements of Australian women both at an individual level and as a team (eg swimmers, basketball, cricket, hockey and netball teams) are amongst the best in the world, yet fail to receive the media coverage that they deserve.  The last comprehensive research into this topic commissioned by the Australian Sports Commission was conducted more than a decade ago in 1996.

Recommendations proposed for Concluding Comments

· THAT the Australian Government provide financial support for initiatives that increase the quantity and quality of media coverage for women’s sport.
· THAT research to replicate and extend the media study commissioned by the Australian Sports Commission in 1996 be conducted and the results of the proposed study be widely disseminated.
· THAT the Australian Government lead the implementation of the recommendations of the UN Division for the Advancement of Women publication Women 2000 and beyond: Women, gender equality and sport regarding media coverage of women’s sport.

10. Article 6: Suppression of the exploitation of women

For information on Article 6 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments  
10.1. Significant funding to support the criminalisation of trafficking and trafficked women 
73. The vast majority of people trafficked to Australia identified to date have been women, including for sexual servitude and bonded labour. The Criminal Code Amendment (Trafficking in Persons) Offences Act 2005 (Cth) comprehensively criminalises the practice of trafficking in persons.  The Commonwealth Action Plan to Eradicate Trafficking in Persons program was initially funded with approximately $20 million in 2003, and received a further $38.3 million in 2007.
  The Action Plan intends to address ‘the full trafficking cycle’ through elements focused on prevention, detection and investigation, prosecution and victim support.
 This represents a significant commitment to the prevention of trafficking to Australia. 
74. The Support for Victims of People Trafficking Program (the ‘Trafficking Support Program’) is delivered by the Office for Women to persons identified as eligible by the Australian Federal Police.  The Program provides differing types of social support benefits depending on whether the claim of a suspected trafficking victim is being assessed as part of the Trafficking Support Program’s Assessment Stream, Justice Support Stream or Trial Stream.
 The Government has recently required that implementing agencies under the Trafficking Support Program make a formal complaints mechanism available to trafficking victims.

75. In 2007-08, the Government conducted a review of visa policy and trafficking support programs in consultation with the Australian Human Rights Commission and NGOs, and in 2008 established a National Roundtable on People Trafficking.
  The outcomes from this included:

· the establishment of a Working Group which released Guidelines for NGOs Working with Trafficked People based on the provision of safe, ethical and human-rights focussed services;

· a federal commitment to the Anti-Slavery Project, Project Respect, the Scarlet Alliance and Australian Catholic Religious Against Trafficking in Humans of $250,000 each, to provide vital outreach for trafficking victims and conduct education and awareness initiatives on people trafficking.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for boosting the funding for the anti-trafficking Action Plan and for the work of key anti-trafficking NGOs, for its ongoing commitment to victim support programs, and for the support given to the Roundtable process.
10.2. Improvements to the Trafficking Visa Regime

76. From 1 July 2009, significant improvements to the human trafficking visa regime were introduced.
 The reforms address several issues that have concerned trafficking NGOs since the regime was first introduced. The reforms are a direct result of the consultation process, including that established through the National Roundtable on People Trafficking. Support is no longer conditional upon cooperation with the criminal justice authorities, but access to support mirrors the time periods available for certain visa categories. The changes are summarised below.

Visas

· The Witness Protection (Trafficking) (Temporary) Visa has been abolished. Trafficking victims may now be invited to apply for a permanent Witness Protection (Trafficking) Visa, and may include immediate family members both inside and outside Australia on the application. This makes the Witness Protection (Trafficking) Visa more similar to a humanitarian class of visa. Any victim of trafficking may apply for this visa subject to the following conditions: that the Australian Federal Police assess the person to be a victim of trafficking; that the person contribute to an investigation; and that the person is deemed to be at risk if returned home. This visa now addresses the problem of dependent family members being separated from a victim-witness for an extended period. The reforms also remediate the uncertainty previously faced by trafficking victims who could only proceed with permanent visa applications once the two years of the three-year temporary visa had expired.
· The threshold of assistance provision necessary for obtaining a Witness Protection (Trafficking) Visa has been relaxed from those who have made a ‘significant contribution’ to a criminal prosecution or investigation, to those who have made a ‘contribution’. Presumably, a statement made to police for the purpose of gathering intelligence will satisfy this condition.
· Those without a valid visa can be granted a Bridging Visa F (a transitional visa which facilitates an initial investigation so that the Australian Federal Police can determine whether the individual concerned has useful information). This visa is important for those trafficked persons who do not hold a current visa, to regularise their status. It is available to all victims of trafficking, rather than only those who are persons of interest to the police.
· Bridging Visa F of the trafficking processing regime has been extended from 30 days to 45 days. Previously, Bridging Visa F was only valid for 30 days. The extension of this initial phase intends to provide trafficking victims with more time to assess their options (ie whether or not to assist with a criminal prosecution). If necessary, a second 45-day Bridging Visa F may be granted, for those persons who are willing but not able to participate in the criminal justice process. This would assist individuals who are too traumatised to be able to properly assess their options.
Support

· The Trafficking Support Program will be accessible to trafficking victims on any valid Australian visa for a minimum period of 45 days. This represents a more flexible approach to victim support. Previously, only those trafficked persons on certain trafficking-specific visas (Bridging Visa F and the Criminal Justice Stay Visa) were eligible for the program. Trafficked persons were thus being transferred from certain substantive visas they may have had (eg student visas, Working Holiday Maker visa) to trafficking-specific visas, which resulted in a concurrent loss of work and social security rights.

· Trafficking victims who are willing but not able to participate in the criminal justice process may be eligible for a further 45 days of support under the Trafficking Support Program. This is provided on a case-by-case basis, and intends to assist with individuals suffering from conditions such as trauma. This means that continued access to the Trafficking Support program is contingent upon trafficked persons cooperating substantially with criminal justice authorities. If, after 45 (or 90) days, the person does not want to substantially cooperate with authorities, the person will be moved off the program. (He/she may still be eligible, however, for the Witness Protection (Trafficking) Visa and so would be able to access other support services.)

· Formalised 20-day transitional assistance to individuals leaving the Trafficking Support Program. Until the reforms, this was provided informally.
CEDAW Committee consideration of the issue

77. The 2006 Concluding Comments stated in paragraph 21 that: 
The Committee further urges the State party to consider the extension of temporary protection visas and reintegration and support services to all victims of trafficking, including those who are unable or unwilling to cooperate in the investigation and prosecution of traffickers.

78. Further, in its recent Concluding Observations, the Human Rights Committee also recommended that Australia 
strengthen its measures to prevent and eradicate trafficking in human beings, including by adopting a comprehensive strategy, and provide equal assistance and protection to all victims identified regardless of their participation or otherwise in criminal proceedings against perpetrators.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for the significant reforms to the trafficking visa regime and access to the Trafficking Support Program, especially to the extent that reforms address long-standing humanitarian concerns about the regime’s treatment of trafficking victims.
Challenges to the implementation of Article 6
10.3. Improving the response to trafficked women 
Visa regime
79. While several reforms to the visa system proposed by NGOs have been taken into account in the recent reforms, some remain relevant, including:
 

· the Criminal Justice Stay Visa should be expanded to cover civil proceedings for trafficked persons, in order to provide access to compensation – trafficked women have rarely benefitted from state-based victims of crime assistance schemes available to Australian citizens (under which victims of crime may access compensation even in the absence of a successful criminal prosecution);

· access to specialist support or the Trafficking Support Program for a sufficient amount of time should not be linked to whether a trafficked person is cooperating with or able to assist a criminal justice investigation, but should be based on need;

· referral protocols, or a national referral mechanism, should be developed to better facilitate inter-agency cooperation and comprehensive protection of trafficked persons; 
· support and protection is conditional and continues to frame the issue of trafficking as one of criminal justice concern rather than of human rights – while the reforms have lowered the standard required to trigger support and protection from ‘significant contribution’ to needing just a ‘contribution’ to be made in order to be issued with the relevant Witness Protection Certificate, it remains to be seen how ‘contribution’ is defined in policy and practice; and

· trafficked persons should be able to apply for all categories of visa in their own right, independent of sponsorship by the Australian Federal Police.

Repatriation
80. There is currently a dearth of information available and no guidelines for police in relation to repatriation procedures for trafficked persons.  The Government has implemented the 2006 Return and Reintegration of Trafficking Victims from Australia to Thailand pilot project, however, no formal review of this project has been conducted.  The results of an independent review should be made public. Reform of such a program should consider expanding it to trafficked persons from other states, and should allocate funding for local organisations to provide repatriation support.

81. While the Australian Government recognises that local support is needed for a successful ‘reintegration’ to occur, as long as there is no recognition of the need for financial remuneration and compensation through the criminal justice and repatriation process, trafficking victims are likely to remain indebted or vulnerable to further exploitation.
Other issues
82. Workers in the field have provided feedback that the Communication Awareness Strategy (noted at paragraph 4.15 of the Australian Government Report) needs to be updated to apply to all forms of trafficking; that any review and development of the strategy should occur in full consultation with relevant organisations; and, that the contact details of relevant organisations should be included in all awareness-raising materials. There is little evidence to demonstrate that the Communication Awareness Strategy has been effective in improving the protection of trafficked women.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be encouraged to use a human rights framework in updating the Action Plan as its comprehensive response to trafficking, and to move away from a predominantly transnational criminal justice framework.
· THAT the revisions of the visa regime and eligibility to the support program be reviewed after a year of operation to assess whether or not the Australian Government is sufficiently supporting all victims of trafficking, transparency in the way trafficking visas are allocated and revoked, and achievement of its stated protection and prevention objectives and outcomes.

· THAT the Australian Government be encouraged to explore legal reform so that compensation is more available to victims of trafficking.

· THAT the Australian Government initiate an independent, comprehensive review of all repatriation programs.

10.4. Approach to support for sex workers 
83. Feedback from our consultations highlighted the particular links between domestic and family violence, homelessness and entry into the sex industry.  We note that women engaged in sex work are particularly vulnerable to stigma, discrimination and violence.

84. We note that the Australian Government takes a regulatory approach to sex work.  During our consultations, some women’s organisations highlighted the emphasis of the 2006 Concluding Comments on developing strategies to discourage the demand for prostitution.  There was disagreement over whether the most appropriate way to address demand was through the criminalisation or decriminalisation of sex work (refer to ‘Decriminalisation of sex work’ in relation to article 11 at paragraphs 186-190 below).

85. Since the introduction of a regulatory approach to sex work in Victoria in 1984, the Victorian Government has also declared the need for exit programs that provide specialist support to women who wish to discontinue sex work (such as access to shelter, health care, legal support, compensation, and access to advice on alternative employment).  Funding for such programs has not moved beyond pilot phases.

86. The peak body representing sex workers in Australia, Scarlet Alliance, is mentioned in the Australian Government Report at paragraph 4.16 but does not receive any core funding to continue its advocacy work on behalf of the sector.

Recommendations proposed for Concluding Comments

· THAT State and Territory governments be commended for providing funding to a range of organisations that make specialist support available to women in the sex industry, and are encouraged to make this funding ongoing.
11. Article 7: Public participation

For information on Article 7 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments
11.1. Increased numbers of female senior public figures

87. Since the last reporting period, there has been an increase in women being appointed or elected to very senior leadership positions. Beyond women occupying the positions of Governor-General and Deputy Prime Minister and the appointment of Australia’s first female Anglican bishop,
 there has since been another appointment of a female Justice of the High Court in February 2009 (which brings that institution’s female membership to a record high, being three out of seven judges), and the first elected female State Premier in March 2009 (Queensland).
 This rate of women holding senior public office is unprecedented.

11.2. Representation in Parliament 
88. We welcome the highest historical rate of female members of the Australian Parliament.
 Currently, 37 of the 150 members (25%) of the House of Representatives (lower house) are women, and 27 of the 76 members (36%) of the Senate (upper house) are women.
 We also received positive feedback of the Parliamentary Secretary’s particular support of issues concerning people and women with disability. These developments represent some mild progress towards better representation of women’s interests in public and political life.
 
11.3. Funding of Women’s Alliances 

89. We acknowledge and welcome the funding of sector-specific women’s agencies and the funding of four women’s Alliances at the Commonwealth level since 2001. We note that the Alliance model is currently under review with a view to improve outcomes in effective advocacy and policy development in working with the whole of the Australian Government, and in undertaking capacity building work among the women’s sector. 
11.4. Women’s Leadership and Development grants 

90. We welcome the increase in funding for the 2008 Women’s Leadership and Development Grants Program,
 which supports innovative programs being developed by national women’s organisations. For example, this Program has funded the CEDAW NGO Report consultations and the production of the NGO Reports. It has also funded a program to establish a Network of Immigrant and Refugee Women of Australia, which has been a valuable development in light of the ongoing lack of a specific Alliance that caters to the needs of women of CALD backgrounds.

Recommendations proposed for Concluding Comments

· THAT the positive developments in increased women’s representation in senior public office and in the Australian Parliament be welcomed, and the Australian Government be encouraged to consider ways that the increased profile of women in public office can be consolidated and improved.

· THAT the Australian Government commit to ongoing funding for a national women’s consultative structure (whether this continues to be the Women’s Alliances or an improved model resulting from the current review), and to strengthening this model by supporting the development of a formal structure to facilitate the advocacy and policy input of Aboriginal and Torres Strait Islander women and women from migrant and refugee backgrounds. 

Challenges to the implementation of Article 7
11.5. Participation of women with disability
91. People with disability comprise 20% of the Australian population, with women with disability comprising half this number.
 However, women with disability are underrepresented in parliaments and other elected offices across the country – their actual numbers in the community not being reflected.
92. Voting is compulsory in all Australian jurisdictions. However, women with disability continue to report access barriers to voting. Voting locations and methods are particularly inaccessible for women with vision, hearing, intellectual and mobility impairments. Inaccessible buildings make up the vast majority of polling places, and infrastructure supports are lacking (refer to ‘Accessibility to housing and public buildings for women with disability’ in relation to article 13 at paragraphs 267-269 below). Further, responses to barriers posed by voting methods have been inadequate or limited to date – for example, the provision of Braille ballot papers in NSW, and a recent recommendation that a trial of electronically assisted voting be ceased.
 In some areas, women with disability are actually exempted from the compulsory voting requirement as a result of difficulties in accessing voting methods – which side-steps a resolution of the underlying access barriers.
93. The laws governing Federal, State and Territory elections contain clauses that have the ability for people with intellectual disability and/or psychiatric impairment to be arbitrarily excluded from voting. These laws do not presume legal capacity, do not outline who has the power to make judgments about capacity, and do not outline means for having decisions reviewed. These clauses have been used to exert control over people with disability living in vulnerable situations. 
94. The current lack of representation of women with disability in elected office and the access barriers to elections, continue to limit the participation of women with disability in public and political life.
Recommendations proposed for Concluding Comments

· THAT all Australian governments (including local governments) build universal access principles into all aspects of election and voting policy and practice.
· THAT all Australian governments fund leadership, development and mentoring programs specifically for women with disability and ensure the integration of women with disability in women’s leadership, development and mentoring programs.
· THAT all Australian governments reject the recommendation made by the Australian Parliament’s Joint Committee on Electoral Matters to end the trial of electronically assisted voting; and to continue to provide access to secret and independent voting through this means.
11.6. Funding for non-government organisations

95. In our consultations across the nation, it was clear that non-government and community organisations believe their work is under-funded and under-supported, and that funding levels have been static over many years. This has significant ramifications for advocacy for women’s human rights issues in Australia, particularly for groups who are structurally hindered from participating in political and public life.  For pay equity issues common to non-government organisations, please also refer to ‘Pay equity in the community sector and “feminised” work’ in relation to article 11 at paragraphs 162-163 below.

CEDAW Committee consideration of the issue

96. In the 2006 Concluding Comments, the CEDAW Committee recommended that the Australian Government ‘increase its funding to non-governmental organizations involved in the provision of services for the promotion of women’s rights.’

12. Article 8: International Participation

For information on Article 8 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments 
12.1. International development policy and AusAID funding 

97. We acknowledge the Government’s responsiveness to community concern about the ban on the expenditure by recipient agencies of aid money on reproductive health services that provide abortion services or information about unsafe abortions, and the removal of the ban from AusAID’s Family Planning Guidelines in March 2009.
 Since the introduction of the Guidelines in 1996, AusAID funding for family planning activities had been cut by 84%.
 The Australian Government has recently reversed this trend by allocating an extra $15 million over four years for family planning and reproductive health activities in the 2009-10 Australian Government Budget.

98. We further commend AusAID’s increased and targeted focus on gender through the establishment of a Gender Policy and Coordination Section operating in the Asia Division of AusAID. We understand that this Section is intended to act as a gender focal point across AusAID, and that a boost to the staffing of this unit may improve its capacity to fulfil this function (currently the Section is staffed by five personnel).
99. We also note the commitment of the Government to spend $250 million over 2008-12 on improving progress towards the Millennium Development Goals in the Asia Pacific region (including gender equality outcomes).
 Further, we applaud the additional $17 million which was given to UNIFEM for core funding and the $6.2 million which was given to UNIFEM Pacific for women’s leadership programs. We also note the valuable reports with a gender focus sponsored or associated with the Australian Government released over the past year.

12.2. Australian participation at international forums 

100. Since the change of Federal Government in November 2007, there has also been strong support and a renewed commitment to Australia’s participation in the annual Commission on the Status of Women and to fulfilling Australia’s reporting obligations under CEDAW and other human rights treaties. In 2009, Australia took a notable leadership role in contributing to the gender equity agenda at the United Nations Commission on the Status of Women. Australia supported the participation of a strong delegation of NGO representatives at the Commission.

101. We also note the strengthening of support for NGO work in this sector, including for Beijing +15 consultations, for UNIFEM Australia, and for the Asia Pacific Breakthrough: The Women, Faith and Development Summit to End Global Poverty, which involves the building of an alliance between faith-based, women’s and development organisations.
12.3. UN Security Council Resolution 1325 

102. A concern raised at our consultations was the lack of action in Australia to implement Security Council Resolution 1325. This was regarded as a hindrance to Australia’s capacity to play its role as a regional peacekeeper. We note that, through a Women’s Leadership and Development Program Grant, the Office for Women funded the Women’s League for International Peace and Freedom to run eight consultation workshops throughout May 2009 in each State and Territory to collect feedback on the development of a national action plan for SC1325. It is understood that the final report on this consultation process will inform the next phase of the development of the national action plan.

Recommendations proposed for Concluding Comments

· THAT the Australian Government’s review of the AusAID Family Planning Guidelines be welcomed.

· THAT the Australian Government be congratulated for its revitalised role in international women’s policy forums, and their commitment to integrating gender in overseas development assistance.
· THAT the Australian Government be congratulated on its collaborative work with NGOs to design and adopt a National Action Plan on UNSCR 1325, and is requested to regularly report on implementation of UNSCR 1325 (particularly on gender training of troops and peacekeepers).

Challenges to the implementation of Article 8 
12.4. Funding for development and gender initiatives

103. Although the 2008-09 Australian Government Budget announced a significant increase in Australia’s contribution to overseas aid, the 2009-10 Australian Government Budget has been adversely affected by the global economic crisis such that the relative proportion of funding allocated to overseas aid is down from 0.37% of Gross National Income in 2005 to 0.34%
 (this continues to fall short of the UN target of 0.7%). We note that the Australian Government is currently considering a goal of 0.5%. 
104. The Gender Equality Annual Thematic Performance Report for the year 2006-07 noted that over $62 million was allocated for ‘direct expenditure’ on gender equality, and that ‘indirect expenditure’ amounted to over $600 million (although it is unclear what types of programs are included within this ‘indirect expenditure’ figure).
 Direct expenditure therefore represented 2% of the entire aid budget in 2006-07 ($2,989.9 million).
 We note that the entire aid budget for the financial year 2007-08 was significantly increased to $3,171.8 million,
 however, a thematic gender equality report that releases data on the amount allocated to gender initiatives has not yet been released, which means we cannot assess to what extent the increase in AusAID’s budget has impacted on gender initiatives.
Recommendations proposed for Concluding Comments

· THAT the Australian Government continue to pursue a 0.7% target for overseas aid funding, rather than the current 0.5% threshold currently under consideration.

· THAT the Australian Government, whilst maintaining its policy of gender mainstreaming in international aid, significantly increase the percentage of the annual aid budget allocated to ‘direct expenditure’ gender equity activities.
· THAT the Australian Government adopt a gender-sensitive reporting procedure so that the types of programs funded by the ‘indirect expenditure’ category of spending on gender equality, and the extent to which they result in actual integration of gender equity measures into program process and outcomes, is transparent.
12.5. Clear articulation of gender architecture in Australia’s aid program 

105. Concern was expressed at our consultations that AusAID’s gender architecture is unclear, hindering the organisation’s capacity to effectively mainstream gender issues in its overseas aid programs.
106. The 2007 policy statement Gender equality in Australia’s aid program – why and how provides the rationale and approach of gender integration in the aid program. The policy outlines priority areas and sets out how the policy will be monitored, evaluated and results reported.
 The priority outcomes defined in the policy are to improve women’s:
· economic status;

· participation in decision-making and leadership;

· equitable health and education outcomes; and 

· to advance a regional cooperation agenda around gender equality.

107. These priorities are output and outcome oriented rather than process oriented. The ‘mainstreaming’ of gender is, however, a process that requires organisations to evaluate their internal mechanisms, and not just their outreach programs and services – thus, for example, a development organisation needs to be able to evaluate its process for increasing women's participation in decision-making (or whichever priority outcome is the focus of that organistaion). For example, process indicators may consider the degree of rural women and men’s inputs into project activities (including labour, tools, money, etc); or, the level of participation as perceived by men and women through the different stages of the project cycle (by sex, age, and socio-economic background). Process-oriented indicators are almost completely missing from AusAID's policy document.
Recommendations proposed for Concluding Comments

· THAT AusAID policy strengthen its approach to gender mainstreaming through adopting process-oriented indicators by which programs are evaluated, together with outcomes-focused indicators.
13. Article 9: Nationality

For information on Article 9 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments
13.1. Improved approach to refugees and asylum seekers, and abolition of the Temporary Protection Visa regime
108. Since the change in the Australian Government in November 2007, there have been some significant changes to the policy of detaining refugee applicants who arrive in Australia without a valid visa. The previous policy had led to the detention of a number of men, women and children, for indefinite periods of time. Important changes include:

· an announcement by the immigration minister of a series of values underpinning detention policy, which included that children and where possible their families would not be placed in an immigration detention centre, and that detention in immigration detention centres is only to be used as a last resort and for the shortest practicable time (although concern remains about children being detained for considerable periods in immigration residential housing or transit accommodation rather than in the community); 
· the closing down of offshore processing centres on Nauru and Manus Island, with the remaining asylum seekers in these detention centres being recognised as refugees and resettled in Australia by February 2008;
· abolition of the Temporary Protection Visa (TPV) regime from 9 August 2008, a scheme which was widely recognised as an inhumane and punitive approach to the treatment of asylum seekers and refugees, in favour of a Permanent Protection Visa regime – the TPV regime resulted in long term separation of families due to the inability of the TPV holder to travel or to sponsor family;

· the commissioning of a $1.1 million feasibility study for the redevelopment of Villawood detention centre (in Sydney), following a commitment to improve immigration detention accommodation; 

· exceeding the program target numbers for the ‘Woman at Risk’ special visa category in the humanitarian migration program;

· developing the Case Management and Community Care Pilot program, which provides assistance to people while their immigration status is resolved, into a permanent program;

· a proposed waiving of detention debts (debts that represent the costs of holding an individual in immigration detention, due to be repaid after determination of the validity of a refugee or asylum seeker claim), introduced to parliament on 18 March 2009; and

· a proposal to abolish the ‘45 day rule’, which results in asylum seekers not being granted the right to work if they apply for a protection visa after 45 days of arriving in Australia, and to implement work rights reform for asylum seekers.

109. Women with children will benefit from these changes in that they will not be detained in immigration detention centres but in alternative detention arrangements. Women without children remain subject to immigration detention, although for shorter periods in accordance with new government policy.

110. It is noted that the policy of mandatory detention remains. Christmas Island is the site of the key offshore processing centre. Asylum seekers processed here do not have access to provisions of Australian migration law. Women seeking protection are still being detained in immigration detention centres pending resolution of their protection visa applications.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended on its changes to the refugee and asylum seeker processing and accountability system, as well as its abolition of the Temporary Protection Visa regime and commitment to expediently process all current holders of a Temporary Protection or Temporary Humanitarian Visa.

· THAT the Australian Government be commended on its proposal to abolish the ‘45 day rule’ and to implement work rights reform for asylum seekers.
· THAT the Australian Government abolish all mandatory detention of asylum seekers.

Challenges to the implementation of Article 9

13.2. Lack of information on women in immigration detention

111. There is limited information available on gendered aspects of immigration detention and on the treatment of women in on-shore detention centres. Women make up a minority of detainees amongst a majority of men. This raises concern about whether their specific requirements are being met and whether they are being subjected to indirect discrimination. Being detained in a predominantly male environment is inappropriate and likely to be psychologically damaging for women. The Palmer inquiry raised concerns about the treatment of women in immigration detention centres however it is not clear what changes were implemented following this report.

112. The Asylum Seek Resource Centre has sought material pursuant to freedom of information about women in detention and concluded that there is inadequate attention paid to the situation of women in immigration detention in terms of contractual standards and accountability and the impact of their being detained with a majority of men.  Women on Christmas Island do not have access to adequate emergency medical services and gender appropriate support services are unlikely.
Recommendations proposed for Concluding Comments

· THAT the Australian Government investigate the impact of immigration detention on women and address gender-based issues in its standards, protocols, training and procedures.

13.3. Dependency of women’s claims on the family unit

113. The concern was raised at our consultations that women who seek asylum together with their partners or as part of a dependant family group often do not make their own asylum claims, even if they have valid grounds to do so. Most commonly, family-unit visa applications are made by the male head of family, and other family unit members are dependent on his application. Consistent with the process for other visa applications in Australia, the principle of ‘one fails, all fail’ applies in these circumstances.
114. Although the Australian Government Report states that ‘each person included in an application may make additional claims for protection at any stage of the Protection visa process, including during merits review’, the reality is that the current process and procedure for asylum applications of family units disadvantages women as it assumes a certain degree of agency and autonomy, and does not take account of cultural and other factors which materially affect a woman’s decision to make her own asylum claim.

115. Once an application for asylum has been refused in relation to the entire family unit, the woman and other dependant family members are barred from making a new application due to section 48A of the Migration Act 1958 (Cth). The only recourse available is Ministerial intervention exercised pursuant to section 48B of the Migration Act (and this avenue is also problematic – see ‘Women seeking protection and the issue of family violence’ below.)
Recommendations proposed for Concluding Comments

· THAT the Australian Government facilitate a detailed analysis of refugee claims of women in Australia and make disaggregated data on women’s applications for protection visas publicly available, in order to heighten government accountability and to inform appropriate policy and provision of services for women seeking asylum.
· THAT the application processes for women seeking asylum as part of a family unit be improved so that women seeking asylum are receiving equality before the law and are able to make their own claims, where appropriate.
13.4. Women seeking protection and the issue of family violence 
116. The limitations associated with the binding of women’s asylum claims with their family unit’s claim can have a particularly detrimental impact on women who are experiencing or who subsequently experience family violence, and who seek to separate from their partner’s application and lodge an individual application. We note that refugee and asylum seeker women are particularly vulnerable to violence and discrimination generally, and are often not aware of all the rights and forms of redress available to them in Australia, leaving them vulnerable to threats from the perpetrator of violence that they will be sent back to their country of origin if the violence is reported. This marginalisation is compounded for women with disability.

117. While the Migration Act 1958 (Cth) provides that women who have applied for a partner visa or some economic stream visas (eg an 856 Employer Nomination Scheme visa) may be eligible for permanent residence if the relationship in relation to which the visa application was made breaks down and they can prove family violence, the same provision is not made for women who have invoked Australia’s refugee and asylum seeker protection obligations. Unless a secondary applicant can satisfy the Minister that they are a refugee in their own right (ie that they have their own protection claims), then they will not be entitled to a permanent Protection Visa if they are no longer a member of the family unit of the primary applicant at the time of the decision. While the occurrence of family violence may form the basis for protection claims under the Refugee Convention it will not do so in all cases and therefore leaves secondary applicants in the position of having to stay in a violent relationship until the primary applicant is granted protection.
118. In addition, even where the family violence would potentially form a basis for protection claims often the relevant claims of domestic or family violence are not raised in a Protection Visa application, especially where the woman is the secondary applicant. Community organisations reported to us that this may be because women do not perceive family violence as a crime, that they are not aware it may be relevant to refugee claims or because they fear reprisals from their partners – either while they remain in Australia or upon return to their home country if their asylum claim is rejected.  It was also raised at our consultations that women who do claim that they have suffered family violence are faced with an onerous burden of proof.

119. The problem of non-disclosure of relevant family violence claims is compounded by the barring effect of section 48A of the Migration Act which means that once the primary applicant’s Protection Visa application has been finally determined and refused a secondary applicant cannot make her own claims for protection (as stated in the Australia Government Report at paragraph 7.6) unless the Minister has exercised his discretionary powers to allow her to do so under section 48B of the Migration Act. 

120. Section 48B of the Migration Act provides the immigration minister with a non-compellable discretion to allow an asylum seeker to make a second protection visa application where it is in the public interest to do so (eg if there is a change in their circumstances or significant credible new information). Under the Migration Act, there is no right to a bridging visa while a request under section 48B is being considered making these women liable to be detained.

121. Alternatively, an unsuccessful applicant can apply under section 417 for the minister to exercise his or her non-compellable discretion to grant permanent residency on humanitarian and public interest grounds. Since the change of government there has been some improvement in the success of both of these kinds of requests, however the process remains difficult and the ministerial process is lengthy, inconsistent, non reviewable and lacking in transparency and accountability. Further, there is no specific reference in the Ministerial Guidelines to gender based humanitarian considerations.
122. As a consequence of the legal and procedural limitations elaborated on above, women are staying in violent relationships. Given the leadership the Australian Government has shown on the issue of family violence, the maintenance of these discriminatory provisions seems to be an anomaly. One way to remedy this would be to adopt a model used in New Zealand, whereby each member of an identified family unit lodges a separate initial application, and if one family unit member is successful then the entire family unit is then granted protection. Such a model would be more likely to elicit any relevant family violence (or other gender based) claims for secondary applicants.
123. In addition, amendments should be introduced to incorporate provisions similar to the family violence provisions that currently exist in Division 1.5 of the Migration Regulations.  These would enable a secondary applicant who has been the victim of family violence to be granted permanent protection at the same time as the primary applicant even if the secondary applicant is no longer a member of the family unit of the primary applicant at the time of decision.
CEDAW Committee consideration of the issue

124. In the 2006 Concluding Comments, the CEDAW Committee encouraged the Australian Government to ‘remove the current restrictions on women on temporary protection visas and to revisit the provisions of the Migration Legislation Amendment Act so that women who seek asylum and refugee protection can be considered individually in situations of domestic violence.’
  While temporary protection visas have been abolished, difficulties remain for women who experience family violence and who have not made their own refugee claim, or who are at a point in the migration processing process at which new claims cannot be raised. 

Recommendations proposed for Concluding Comments

· THAT the Australian Government improve refugee processing procedures so that claims of family violence can be easily made without having to rely solely on Ministerial intervention.
· THAT the Australian Government amend the Migration Act to enable women invoking our protection obligations to be considered individually in situations of family violence, as in the provisions for the partner migration process; otherwise, THAT the Ministerial Guidelines which guide decision making under section 417 incorporate a broader approach to the issue of gender-based violence.

· THAT the Australian Government improve and fund education initiatives targeting refugee women about their right to protection from violence and the redress mechanisms available to them as part of a policy of continued support for post-arrival orientation services (discussed in the Australian Government Report at paragraphs 7.15-7.17).
13.5. Gender sensitivity in the refugee determination process 
125. The Australian government introduced gender guidelines for the immigration department
 in 1996. The Gender Guidelines require updating to fully incorporate developments in refugee law, social attitudes and best practice in relation to women and gender. The Australian government has commenced this process but progress has been slow.
126. The Australian Government Report notes that the Gender Guidelines are available to decision makers of refugee claims.
 However, the Gender Guidelines have no binding effect on decision makers. Too often decision makers at both the immigration department and Refugee Review Tribunal do not have regard to the Guidelines either procedurally or in considering women’s claims under the Refugees Convention. For example, the immigration department often rejects women’s asylum claims without reference to the Gender Guidelines;
 inappropriate use of male interpreters still occurs from time to time; and the Refugee Review Tribunal inappropriately allocates male Tribunal members to women’s cases and often deal insensitively with gender issues raised by women as part of an asylum claim. Where the Gender Guidelines are referred to, it is often in a cursory manner. The Asylum Seeker Resource Centre cited evidence of this in a letter dated 19 May 2009 received by the Centre from the Principal Member of the Refugee Review Tribunal, which stated that ‘[the immigration department]’s Gender Guidelines do not apply to the Tribunals.’ The Member indicated that the Gender Guidelines were merely a source of assistance to the decision making of Tribunals. 
Recommendations proposed for Concluding Comments

· THAT the Australian Government amend the Migration Act to eliminate indirect discrimination against women applicants for protection, and to incorporate women’s gender based harm into the refugee definition (in particular, the incorporation of gender-based violence within the definition of ‘serious harm’, and providing an inclusive, non-exhaustive definition of ‘membership of a particular social group’).

· THAT the Australian Government update its Gender Guidelines to reflect best practice in handling the claims of refugee women, and ensure that the Minister, his or her delegates and department, and the Migration and Refugee Review Tribunals are mandatorily bound to determine claims and frame policy in accordance with the Gender Guidelines.
13.6. Family reunion

127. Where a male member of a family has successfully gained asylum without his family, there is often a lengthy wait for the family living offshore (generally wife and children) to be processed and brought to Australia. Often the wife, children or other dependent family members have been placed at additional risk as a result of the male fleeing to seek asylum though lack of male support and protection. There is significant stress placed on extended families left behind – particularly where there are children with disability, or where a sole parent with disability is left behind to care for children (a common concern in conflict zones and post-conflict communities). Further, the immigration department has adopted a narrow definition of ‘immediate family member’ under the offshore humanitarian split family provisions, which fails to acknowledge cultural practice of extended family support and ignores the realities of conflict in which this extended support and dependence is a matter of survival. 

Recommendations proposed for Concluding Comments

· THAT the Australian Government amend protection claim procedures so that once a valid claim has been established, dependant family members of refugees are brought to Australia as soon as possible, with any necessary further visa processing carried out onshore in Australia.
· THAT the Australian Government consider expanding its definition of ‘immediate family member’ in the offshore humanitarian split family provisions.
14. Article 10: Education

For information on Article 10 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments  
14.1. Proposed reforms to the Voluntary Student Unionism legislation 
128. In July 2006, the Higher Education Support Amendment (Abolition of Compulsory Up-front Union Fees) Act 2005 (Cth) came into force, with the effect that university students were no longer compulsorily required to take out student union membership or pay services and amenities fees to their student union.

129. In 2008, the Australian Government consulted with the university sector to review the impact of the Voluntary Student Unionism reforms. The consultation concluded that there had been a negative impact on the provision of amenities and services to university students, with the greatest impact at smaller and regional universities and campuses.  The common view was that a ‘user pays’ model for essential services (including legal, advocacy and counselling services) disadvantaged students from low socio‐economic backgrounds who are less likely to have ‘ready cash’ than others.
130. The gendered impact of these reforms should also be noted given that female students disproportionately experience the financial constraints associated with studying (as noted under ‘Female university student poverty’, at paragraphs 133-135 below).  Additionally, the reduced provision of affordable child care or the complete closing of child care services has exacerbated the stress on single mothers endeavouring to further their education, either inhibiting them from commencing a course of study or pushing them out.
  The severe downturn in sports and club activities is directly linked to a significant drop in women’s participation in sports; for example, women’s participation in the Australian University Games has dropped from a high of 48% to 40% in 2007 after the introduction of voluntary student unionism.

131. On 11 February 2009, the Minister for Youth announced the Higher Education Legislation Amendment (Student Services and Amenities Fee, and Other Measures) Bill 2009 (Cth).  The reforms will require Government-funded universities, from 2010, to comply with Guidelines that see them provide at least a minimum standard of support services for students,
 and will implement protocols aimed at improving student participation in university governance structures.  They will also allow universities to charge students an optional fee capped at $250 (which may be paid through the Higher Education Loan Program, rather than being paid up front) to be spent on necessary services permissible under the Student Services and Amenities Fees Guidelines (which include child care services)
 and which are identified in consultation with students.  The proposed reforms have been criticised for failing to ensure that fees will be directly received by student unions or organisations, as exclusion of the community sector from the process will compromise the representation of women’s interests and provision of gender-appropriate services on campus.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for introducing the proposed amendments to the Higher Education legislation which require the provision of some level of student support services on campus in consultation with students.
· THAT the Australian Government ensure that student organisations (where they exist) have direct control of the capped general services and amenities fee.
· THAT the Australian Government carefully monitor and review the impact of these changes to ensure that the services provided will sufficiently cater for the needs of female students, particularly women from diverse or disadvantaged backgrounds and single mothers.
Challenges to the implementation of Article 10
14.2. Women bearing disproportionate burden of Higher Education Loan Program debt  
132. Fees for higher education were introduced in 1988, establishing a system where students could either elect to pay their fees ‘up-front’ or defer them through accumulating a a debt through the government loans scheme, now called the Higher Education Loan Program.
 If deferred, the repayments are made through the taxation system once students’ post-degree income reaches a pre-determined level. In 2003, the government introduced the Higher Education Support Act 2003 (Cth) which allowed universities to increase their fees by 25%, an offer taken up in most cases. With many women likely to have a break in continuous employment to have children, Higher Education Loan Program debts can be a particularly heavy burden. Due to the gendered rates of workforce participation and lifetime disparities in salary earnings, 93% of men will have paid their Higher Education Loan Program debt by the age of 65, in comparison to 67% of women.

Recommendations proposed for Concluding Comments

· THAT the Australian Government take action to address the long-term gender-differentiated impact of Higher Education Loan Program debts.
14.3. Female university student poverty
133. A Universities Australia 2006 Fact Sheet reported on the key findings of a national survey of the financial circumstances of students in public universities.
  Apart from undergraduates, the three groups identified as under most financial pressure were full-time postgraduate coursework students, female students and Aboriginal and Torres Strait Islander students. 

134. Among other things, the survey found that female students were: 

· more likely to have a budget deficit; 

· less likely to have savings for an emergency; 
· less likely to have paid course fees up front;

· more likely to be: 

· financially dependent on someone else; 

· two to three times more likely to rely on assistance in the form of cash gifts and help with bills; 

· more likely to rely on free or subsidised services provided by universities and student associations;
· less likely to believe they could afford such services if they were not subsidised; and
· more likely to have taken out a repayable loan in order to study than were male students, however, male students with loans had borrowed much larger amounts. 

135. These findings demonstrate that Australian women generally experience more financial pressure than men in undertaking tertiary study, particularly those studying as full-time undergraduate students,
 and that they depend heavily on various forms of financial and other services-based assistance in order for this playing field to be leveled. 

Recommendations proposed for Concluding Comments

· THAT the Australian Government consider budgetary and policy mechanisms to reduce the structural financial pressures of study for female students, including through targeted, flexible, low-interest loan schemes.
14.4. Vocational and educational training outcomes
136. Accessible, affordable and relevant vocational education and training, along with person-centred career counselling, is of high significance for women seeking to enter or reenter the paid workforce. This is especially so for those with limited qualifications, work experience and labour force attachment, and/or training that has resulted in accredited recognition.
137. The national policy adopted in 2004 in relation to women’s vocational and educational training (VET) participation known as ‘Women: Shaping Our Future’, resulting from Australia-wide consultations conducted over an 18-month period, is due for expiry of its term for implementation in 2010.
 However, key features of this policy have still not been implemented or resourced.

138. Latest data from the National Centre for Vocational Education Research shows enrolments in VET programs through the undertaking of apprenticeships and traineeships are declining among women.
 Nor does participation in VET lead to equitable employment outcomes for many women.
 Women continue to be clustered in ‘feminised’ areas of study and industry-training programs.  Data indicate that women are less likely to drop out once enrolled, but have poorer employment outcomes. These point towards the fact that the VET system is not adequately serving the interests of female students and that bears particularly heavily on disadvantaged students for whom VET should offer a way out of the poverty trap. 
139. Government-commissioned research reports show that whereas women benefit more from degrees, a gendering effect works to negatively impact on employment outcomes for women and girls who undertake apprenticeships. The reports show that socio-economic background only plays a small role in accounting for the differences in occupational status and earnings, indicating that education and training can and do enhance social mobility overall. Therefore, a declining rate of female uptake of apprenticeships (see above) linked with the differentials in employment and wage outcomes between women and men who undertake vocational training, mean that women and girls are being doubly marginalised in this area of the education system.
140. Further, there is concern that as the Australian VET system moves to a fee based system operating on user pays principles, there is high potential for course fees to impact heavily and negatively on women. This is especially the case as the VET system is primarily provided for through Technical and Further Education (TAFE) institutions.
141. Women and young girls are not visible in the VET system, and so are not being catered for on an equitable basis.  Further, there is a lack of appropriate information provided to women at all stages of their interactions with VET providers and career decision making.
 This makes the VET system particularly difficult for women and girls who experience issues associated with intersectionality (based on dis/ability, location, race/ethnicity, age, etc), including newly arrived women and women who are returning from a period of absence from the workforce, or those requiring retraining.
142. The National VET Equity Advisory Council (intended to replace the current national advisory structure in 2009) is intended to consider the achievements and needs of equity groups in relation to VET. However, there is no specific focus on women and girls in its mandate or its actions.
Recommendations proposed for Concluding Comments

· THAT the Australian Government and State and Territory governments update and implement a national vocational education and training policy for women formulated around women-centred principles – in particular, gender equity and inclusiveness – as well as quantifiable key performance indicators and targeted interventions for disadvantaged groups of women, and associated employment outcomes, as a matter of urgency.

· THAT a national vocational education and training policy for women with associated strategies be instated no later than 2010, and prior to the expiry date of the current policy Women: Shaping Our Future.

· THAT the Australian Government work to improve the analysis and reporting of publicly accessible gender-disaggregated data on the performance of the national vocational education and training system as a matter of urgency.

· THAT the National Vocational and Education Training Equity Advisory Council include an active and specific focus on women and girls in its mandate and core business, and report on the same.

· THAT the Australian Government monitor and evaluate the impact of fees for vocational and education training courses, especially those offered through Technical and Further Education, with due consideration to the impact of such fees on women and girls.

· THAT the Australian Government consider budgetary and policy mechanisms to reduce the structural financial pressures of vocational and education training studies.
15. Article 11: Work

For information on Article 11 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments
15.1. Paid Parental Leave 
143. In the 2009-2010 Australian Government Budget, the Australian Government committed to the introduction of a statutory Paid Parental Leave scheme for births and adoptions occurring after 1 January 2011. Paid parental leave will be paid for 18 weeks at the federal minimum wage for workers who have worked continuously for 10 of 13 months before the birth or adoption, and who have worked at least 330 hours in those 10 months. Paid parental leave will be available to contractors, casual workers and the self-employed. The scheme is available for the ‘primary carer’ which, in theory, enables men to be engaged with caring for their children.

144.  It is unclear yet whether it will be available for parents in same-sex relationships; we expect this will become evident when the legislation is drafted. The scheme will be means tested, and not be available for those earning over $150,000 in the financial year prior to the birth or adoption. 

145. The Australian Government has committed to reviewing the scheme three years after its implementation, at which time it will review the decision not to include employer contributions towards superannuation payments or a period of paid paternity leave (as recommended by the Australian Productivity Commission). The superannuation payment is integral to addressing women’s lifetime earnings and significantly higher incidence of older women living in poverty. Western European experiences of mandated paid paternity leave have been found to increase the participation of men in caring work for children.

146. The Australian Government Report, written prior to the budget announcement, stated that it was not yet in a position to remove the reservation to article 11(2).
 The Australian Government should now be encouraged to do so.
CEDAW Committee consideration of the issue
147. In its 2006 Concluding Comments, the CEDAW Committee expressed its ongoing concerns about the lack of uniformity among work-related paid maternity leave schemes in Australia, the lack of a national system of paid maternity leave, and Australia’s reservation on paid maternity leave. It requested that the Australian Government ‘take further appropriate measures to introduce maternity leave with pay or with comparable social benefits.’

Recommendations proposed for Concluding Comments

· THAT the Australian Government be congratulated on the introduction of a Government-funded paid parental leave scheme effective from January 2011.

· THAT the Committee seeks assurances from the Australian Government that the paid parental leave scheme will be available for all families, including same-sex families.

· THAT the Australian Government is encouraged to introduce employer superannuation contributions and paid paternity leave, as per the Productivity Commission recommendations, after the three year review of the paid parental leave scheme’s implementation.

· THAT the Australian Government formally remove its reservation on maternity leave in light of the introduction of the paid parental leave scheme.

15.2. Review of the Australian Taxation System  
148. In 2008, the Australian Government announced a review of Australia's tax system. The purpose of the review is to ensure that the taxation system will enable the Australian Government to respond to the demographic, social, economic and environmental challenges of the 21st century. The Australian Government sought community input in two stages, on retirement incomes and on general matters associated with the taxation system.

149. The Office for Women funded women’s NGOs to ensure that a gendered analysis of the taxation system was put forward. The National Foundation for Australian Women highlighted significant concerns that the conjunction of women’s increased workforce participation and reforms to the Australian taxation system have resulted in a taxation system which is discriminatory to women.
 Since the 1980s, Australia has moved away from a progressive, individual based income tax system in which families received support for dependent children in the form of universal family allowances. The current system has seen the introduction of income testing for child support payments based on family income (Family Tax Benefit Part A), and also reflects a shift in the rate scale applying to personal income. In terms of a disproportionate impact on women, the National Foundation for Australian Women noted that:
· reforms to the taxation system have increased the relative taxation burden on middle income earners (specifically, two-earner families on low and average wages) while decreasing the relative taxation burden on high income earners – their report called for a taxation system predicated on equitable collection and distribution of taxes;

· reforms have diminished the progressive, individual taxation system with one that, for families, particularly penalises the second income earner (most commonly women).
 The current system means that partnered women returning to the workforce both increase the amount of tax collectable by governments, at the same time that they decrease the amount of family allowances, or family tax benefits, governments have to pay out to families. This is a characteristic feature of a ‘joint taxation’ system.
150. The effects of the tax system are to under-value women’s re-entry to workforce participation and discourage women’s long-term attachment to the workforce, especially where their income is and remains secondary to that of their partner.
151. The National Foundation for Australian Women has argued for an individually based, progressive personal income tax system combined with universal family allowances. They put forward that the tax system should be simple to understand, simple (and therefore more cost effective) to administer, and be fair and transparent. Further, contrary to governments’ usual perception that universal payments are more ‘costly’ than means-tested payments, the Foundation explains that such a redistribution structure can be counter-productive where, for a given degree of income redistribution, a larger welfare loss is generated due to the greater adverse effects on work incentives.
152. Refer also to ‘Child care funding’, discussed in relation to article 13 at paragraphs 237-241 below.
Recommendations proposed for Concluding Comments

· THAT the Australian Government be congratulated on the review of the Australian taxation system and for funding women’s NGOs to ensure that the discriminatory components of the current system have been identified.

· THAT the Australian Government ensure that reforms to the Australian taxation system address the elements of the current system that are discriminatory in their impact on women’s income.

15.3. Changes to the industrial relations system – from ‘WorkChoices’ to ‘Fair Work Australia’ 
Employment agreements
153. On 20 March 2009, the Australian Parliament passed the Fair Work Act 2009 (Cth). The Fair Work Act is a comprehensive reworking of the Workplace Relations Act 1996 (Cth) and seeks to dismantle the legislative amendments that were introduced by the former Australian Government known as ‘Work Choices’. The Fair Work Act introduces new national employment standards, modern awards, improved unfair dismissal laws, good faith bargaining rules and an emphasis on collective bargaining.

154. Under the Fair Work Act, there will be no new individual statutory agreements for employment, such as Australian Workplace Agreements. The introduction of Australian Workplace Agreements since 1996 was largely considered by women’s organisations to have had a detrimental impact on female workers, in terms of both levels of salary attainment and a reduction in employee entitlements.
 Women on Australian Workplace Agreements earn 60% of male earnings, in comparison to 83% of male earnings under award conditions;
 moreover, one academic study found that only 7% of Australian Workplace Agreements contained any work-family measures.
 

155. For Australian women, the Fair Work Act is a positive shift away from individualised agreement-making towards collective agreement-making. It introduces new awards which will begin on 1 January 2010.
156. The Australian Industrial Relations Commission will be replaced by a new ‘one stop shop’ to be called Fair Work Australia, which will have narrower powers than those of the Australian Industrial Relations Commission prior to Work Choices. For instance, it will only be able to make new awards in certain circumstances and the subject matter which awards may cover will be restricted to building on 10 legislated national employment standards and 10 further minimum employment standards. The Australian Industrial Relations Commission is currently in the process of reviewing awards, to ensure that they are more streamlined and comply with these requirements.
157. The Fair Work Act introduces a range of measures which recognise that not everyone is on a level playing field when it comes to negotiating employment conditions. For example:

· Fair Work Australia will be able to compel parties to bargain for industrial agreements in good faith, with powers to fine for breaches and arbitrate disputes.
· Fair Work Australia will also be able to assist low paid workers with minimal bargaining power to make agreements with multiple employers through compulsory conferences and good faith bargaining orders, and will be able to arbitrate bargaining claims for the low paid. This will particularly benefit female workers, particularly those who work in casual or part-time arrangements and those who face particular structural barriers in the workplace (such as newly arrived migrant women and women with disability).
· Enterprise bargaining agreements must satisfy the 'better off overall test', which requires that each employee covered by the agreement is better off overall in comparison to the relevant award and that the agreement does not contravene the National Employment Standards.
Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for establishing a new industrial relations system in which individual statutory contracts are phased out and unfair dismissal rights and minimum standards of employment are strengthened, which will somewhat mitigate the marginalisation of female employees.

Challenges to the implementation of Article 11
15.4. Pay equity
158. There is clearly still a significant difference in the equality of remuneration between men and women in Australia. In August 2008, Australian Bureau of Statistics data showed that women working full time were earning 83.3% in the male dollar per week, equating to a 16% weekly earnings pay gap.
 Women continue to earn much less than their male counterparts throughout their working life, with pay inequity starting at a woman’s first entry-level job.
 A 2008 report by the Equal Opportunity for Women in the Workplace Agency analysed the pay gap in top earning positions in the Australian Stock Exchange’s top 200 companies.
 The report found that the overall median pay for women was only 58% of the overall median pay for men.
 In linking the gender pay gap to embedded cultural stereotypes about gender in Australia, the Agency explains that the gender pay gap
reflects the low value placed on the work women do, the unequal distribution of overtime and promotional opportunities, the impact of caring responsibilities, the continued reluctance to invest in women through training and development, old fashioned beliefs about women’s abilities and roles and the failure to understand the difference between hours worked and outcomes achieved.

Unequal pay is a problem that affects women at all levels of the Australian workforce and its solution lies in overcoming stereotypes and achieving genuine cultural change, both within the workplace, and in society generally.

159. In June 2008, the Australian Government asked the Committee on Employment and Workplace Relations to inquire into and report on pay equity and associated issues related to increasing female participation in the workforce. While the inquiry is still in its consultation stage, it is a welcome development on the issue of fair and equal remuneration and conditions for women.
160. The Fair Work Act also includes new equal remuneration provisions that allow Fair Work Australia to ensure that there will be equal remuneration for men and women workers for work of equal or comparative value.
 As the Fair Work Act has not yet come into force, it is difficult to ascertain how effective these provisions will be enforced in practice.
161. Finally, the Minister for Women has recently announced a review of the Equal Opportunity for Women in the Workplace Agency and its underlying legislation, to examine the effectiveness of this legislation in delivery equal opportunity for women and advancing women’s equality in the workplace. A key concern of the Minister in calling this review is the apparent ongoing and growing disparity in salaries between men and women.
 Under the current legislation, the Agency only has scope to receive reports from organisations of at least 100 or more employees.
Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for establishing a range of inquiries into the ongoing pay inequity between women and men in Australia.

·  THAT the Australian Government address the findings of such inquiries.
· THAT in its review of the Equal Opportunity for Women in the Workplace Agency, the Australian Government expand the scope of the Equal Opportunity for Women in the Workplace Agency’s mandate to include organisations of less than 100 employees.

15.5. Pay equity in the community sector and ‘feminised’ work
162. There are ongoing issues in relation to the ‘feminisation’ of some sectors and professions in Australia. For example, work in the community sector or in professions such as child care have been under-valued as extensions of work that is done in the home/private sphere, with this under-valuing reflected in consistently low salaries.
 The community services workforce in Australia continues to be predominantly female (87%).
 
163. A recent Queensland Industrial Relations Commission hearing on pay equity resulted in the Commission ordering that Queensland community service workers receive an 18 to 37% pay rise (depending on the applicable salary band), in order for their pay to be comparable to that in the public sector. The Commission stated that:
The nature of care work is considered to be an extension of women's work in the home; an inherent part of mothering.  For these reasons community services work is characterised as female.  Care work is predominantly performed by women and notions of a vocation remain in career choice and the commitment to service users over and above the industrial needs of the community services workers themselves.  The commitment to others is also shown by the sizeable proportion of the workforce holding post-school qualifications but receiving lower gross wages and has proved to be an impediment to bargaining.  These characteristics of the community services workforce are likely to stem from the gendered nature of the workforce.  Governments have been able to benefit from this through their funding methods which provide funds consistent with award rates of pay.  Predominantly male occupations or industries would not have endured award wages as evidenced by the electricity and rail industry workers approach to enterprise bargaining.

The Commission believes that each of the abovementioned factors has a gender or gender associated cause.  When considered as a whole a pattern emerges that gender is at the core of present work value of the community services sector.  Accordingly, the Commission finds, that based on all of the above the work has been undervalued on a gender basis.

164. The Queensland Government has committed to increasing funding over four years to address the pay inequity identified by the Commission.
Recommendations proposed for Concluding Comments

· THAT all Australian governments follow the Queensland Government’s lead and increase funding to the community service sector so that award rates can be comparable to those in the public sector.
15.6. Retirement incomes

165. The pay inequity issues discussed above lead to a long-term disparity in wage-earning power. A recent report shows that if the current patterns of age specific earnings prevail into the future, a 25-year-old man would earn a total of $2.4 million over the next 40 years, which is more than one-and-a half times the prospective earnings of a 25-year-old woman (around $1.5 million).
 With children, the lifetime earnings over the working life for a man is double that for a woman ($2.5 million compared to $1.3 million). However, if they spent their remaining lives childless, men and women would earn nearly the same amount over their working life.
 Younger women are also more likely to engage in periods of casual work throughout their working life.

166. A natural consequence of all these factors is a significant disparity in the retirement incomes between men and women. Australia has a compulsory retirement savings scheme, to which percentage-based contributions are made from the income of all employees. Overall, men in each age group throughout each time period have had a higher proportion of large superannuation balances compared with women.
 This pushes more women into sole or significant reliance on the Aged Pension. Further, as Australia’s single Aged Pension rate is 60% of the couple pension rate, elderly single female households are at the greatest risk of poverty among the aged population.

167. Additional factors experienced by culturally and linguistically diverse women (such as lowly-paid work opportunities, and relatively recent participation in compulsory superannuation) also contribute to their further marginalisation from obtaining adequate retirement income.

Recommendations proposed for Concluding Comments

· THAT the Australian Government address the gendered disparity in retirement incomes through  reforming the Aged Pension and adopting other measures proposed by the National Foundation for Australian Women in its submission to the Inquiry into Australia’s Future Tax System.
15.7. Fair Work Act – flexible working conditions and unfair dismissal

Flexible work conditions and the National Employment Standards

168. The Fair Work Act introduces ten National Employment Standards which provide minimum standards of employment relating to, among other things, maximum weekly hours of work, the ability of parents to request flexible working arrangements, redundancy entitlements and leave (including personal, annual, long service and unpaid parental leave).  

169. However, certain shortcomings in the Fair Work Act mean that it does not provide comprehensive protection to fair and equal conditions of employment. These limitations include that employers may still require their employees to work ‘reasonable additional hours’ (which is not an improvement on Work Choices); significant limitations are imposed on the award-making powers of Fair Work Australia, including restricting the allowable subject matters of awards and limiting the making of new awards; and, workers earning over $100,000 will be excluded from award protection.

170. In particular, women with paid work and caring or family obligations will not be better protected by the new regime. One of the National Employment Standards, the right of parents to request flexible working arrangements, lacks any enforcement mechanism, and employers will be allowed to deny the request on ‘operational grounds’. Further, this ‘right’ is only available to parents of pre-school aged children and children with disability, and only after a parent has had 12 months’ service with their employer. As a result, many parents are excluded from the limited protection that is provided, and this will negate the ability of the new regime to facilitate employees to balance their work and family obligations. Therefore, the National Employment Standards is not likely to relieve the burden of unpaid and caring work that is disproportionately born by the female workforce.

171. We commend the Australian Government’s Fresh Ideas for Work and Family initiative, which provides grants of $5,000 to $15,000 to successful small businesses to implement practices that help employees balance their work and family obligations and improve employee retention and productivity.

CEDAW Committee consideration of the issue

172. In its Concluding Comments on Australia’s third periodic report, the Committee expressed concern, in relation to the Workplace Relations Act 1996 (Cth), about the impact of laws on rates of part-time and casual work, on women workers’ benefits and on workers with family responsibilities.

Recommendations proposed for Concluding Comments

· THAT the Australian Government strengthen the right to flexible working conditions in the Fair Work Act and National Employment Standards.

· THAT the Australian Government formally reviews the gender-based impact of the Fair Work Act on female workers, particularly:
- whether there are increased or decreased rates of part-time and casual work, the nature of workers’ benefits and the impact on workers with family responsibilities; and
- the impact of the changes on women with disability, Aboriginal and Torres Strait Islander women, women from Non-English Speaking Backgrounds and sole parents.
Unfair dismissal and job security

173. The unfair dismissal provisions in the Fair Work Act improve on the very poor protection afforded to workers under Work Choices, but still fail to fully protect women’s right to non-discrimination in work. Under the Fair Work Act, employees of businesses both small and large will have access to protection against unfair dismissal. However, employees will only be eligible for protection if they earn below $100,000 and have been employed for at least:

· 12 months, if their employer has fewer than 15 employees; or

· 6 months, if their employer has 15 or more employees.

174. The time limit in which an employee may make an unfair dismissal application has been reduced from 21 to 14 days after termination of employment (the initial proposed legislation intended for a 7-day time-limit on unfair dismissal claims, but this was increased in response to community concern). There was concern at our consultations that the 14-day time limit would particularly disadvantage vulnerable groups of women – for example, Northern Territory Working Women’s Centre reported that CALD and Aboriginal and Torres Strait Islander women rarely contact their service within such a short time frame after being terminated from employment.

175. The Fair Work Act enables the Government to implement a Small Business Fair Dismissal Code which will apply to small businesses with fewer than 15 employees. Of particular concern is that the current draft Code removes procedural fairness and scrutiny of dismissals for poor performance or serious misconduct (eg if an employer has ‘reasonable grounds’ to believe the employee is guilty of theft).
 If a small business employer follows the Code then the dismissal will not be unfair.
 Thus ‘by implication, a dismissal cannot be challenged in such a case, even if the allegation turns out to be unfounded’.
 How the Code will impact on women who face unfair dismissal on the grounds of pregnancy or marital status is not yet ascertainable; however, it is clear that protection from unfair dismissal is not comprehensively provided for under the Fair Work Act.
Recommendations proposed for Concluding Comments

· THAT the Australian Government ensure equal protection to women employees against unfair dismissal, regardless of the size of their employer.
15.8. Lower workforce participation rate of women with disability
Barriers to workforce participation

176. In their submission to the House of Representatives Employment and Workplace Relations Committee’s inquiry into pay equity and associated issues related to increasing female participation in the workforce, Women with Disabilities Australia observed that ‘Australians with a disability are much less likely to be employed than people without a disability’ and furthermore ‘…women with disabilities are at a further disadvantage because of the combined discrimination based on gender and discrimination based on disability.’
177. In its submission, Women with Disabilities Australia identified a number of barriers to entering employment for women with disability which include:

· lack of understanding of the complexity and nature of disability;

· lack of access to education and training;

· inaccessible and unresponsive employment services; and

· poor job design and inflexible working arrangements.

178. In a previous policy reform submission, Women with Disabilities Australia elaborated on the following barriers:

· Conducting more unpaid work, including parenting and caring activities as well as dealing with the demands of disability means that women with disability often have less time and energy and are more at risk of ill-health. This makes it difficult to find paid work, meet the demands of paid work or gain satisfaction from paid work, and career progression or further skill development are even more difficult.

· The lack of accessible childcare centres and outside school hours care makes it extremely difficult for many women with disability to obtain care for their children so they can work. Women with disability may have to travel further and/or pay more to make use of accessible childcare. This situation is especially difficult for children with disability as many childcare centres and outside school hours care options will not accept children with disability or will impose conditions on their enrolment.

· The family and workplace situations of women with disability make it less likely that they will receive or have access to information about workplace rights, including in relation to sexual harassment and family responsibilities. Many women with disability report knowing less about their work rights as compared to women generally because often this information is produced and distributed in ways that are inaccessible to them.

· Specialist employment and support services for people with disability and generic family support services do not generally consider the specific requirements of women with disability. These services need to specifically target women with disability and adopt measures to improve employment outcomes. This may require working in collaboration with disability support and family support services to ensure that the unpaid work responsibilities of women with disability are alleviated.
179. These structural barriers are reflected in the statistics on labour force participation. In 2003, 46.9% of women with disability were in the labour force compared with 59.3% of men with disability.
  From 1998-2003, the unemployment rate for women with disability remained relatively stable, only dropping from 8.6% to 8.3%, whereas during the same period the unemployment rate for men with disability fell from 13.5% to 8.8% (during this period, the unemployment rates for women and men without disability fell from 8% to 5.3% and 7.7% to 4.8% respectively).
 Of the people with disability assisted to gain employment on the open labour market by Commonwealth Government funded open employment services, 66.6% in 1997-1998 and 65% in 2003 were men with disability.
 
180. Disadvantages for women with disability are also evident in the types of employment they achieve. Data from the Australian Bureau of Statistics show that working-age women with disability who are in the labour force are half as likely to find full-time employment (20%) as men with disability (42%); twice as likely to be in part-time employment (24%) as men with disability (12%); and regardless of full-time or part-time status, are likely to be in lower paid jobs than men with disability.
 A 2004 Senate Inquiry into Poverty and Financial Hardship concluded that women with disability are also affected by the lower wages paid to women relative to men and are more likely to be in casual jobs with little job security.

181. However, the low labour force participation rate of women with disability compared to men with disability is not reflected in a markedly higher receipt by women of various social security payments,
 which indicates that there are a number of women with disability whose income support situation is unknown.
 The gender disparities relating to the paid employment and government payment circumstances of women with disability and men with disability warrants more research in order for governments to formulate appropriate and effective strategies to address the gender dimensions of work and family responsibilities for people with disability.
Approach of current Government initiatives

182. In its 2009-10 Budget, the Australian Government announced a pilot program commencing in March 2010, designed to get more disability support pension recipients into the workforce through offering up to $3,000 to employers who provide jobs to pension recipients. This payment will be made once the person has been employed for six months and has worked a minimum of eight hours per week. The pilot will also fund additional places in Disability Employment Services. The scope of pilot covers 1,000 job placements. This pilot is welcome but it does not address the specific structural barriers to employment for women with disability.
183. The Australian Government is developing a National Mental Health and Disability Employment Strategy as part of its National Disability Strategy (currently being developed). The National Mental Health and Disability Employment Strategy is due to be released towards the end of 2009. The documents from the Strategy that are currently available do not provide any strategic vision or programs that will provide a roadmap to overcome the structural barriers women with disability face in the employment market.

Recommendations proposed for Concluding Comments

· THAT the Australian Government commission specific research into the gender dimensions of work and family responsibility for people with disability, and use this research to inform the current progress towards its National Disability Strategy.

· THAT all Australian governments adopt initiatives to increase employment participation of women with disability and to address the underlying structural barriers to their workforce participation.

· THAT the Australian Government be congratulated for the pilot employment program, and be encouraged to provide long-term funding to the pilot employment program, if the outcomes of the trial are positive, and to address through additional programs, the structural barriers facing women with disability gaining employment.
15.9. Workplace bullying and sexual harassment 
184. A recent report by the Australian Human Rights Commission into the equality of women in the workplace found that one in five women are subject to sexual harassment in the workplace.
 Sex Discrimination Commissioner Elizabeth Broderick says the Commission’s research reveals ‘a significant lack of understanding, among both women and men, about what behaviours constitute sexual harassment.’ The report, entitled Sexual Harassment: Serious Business, contains a range of recommendations aimed at:

· the prevention, reporting and monitoring of sexual harassment;

· better legal protection from sexual harassment; and

· better support for victims of sexual harassment.
185. The prevention of sexual harassment is crucial to protect the equal rights of women.

Recommendations proposed for Concluding Observations

· THAT all Australian governments and other relevant public and private authorities fully implement the recommendations contained in the October 2008 report of the Australian Human Rights Commission, Sexual Harassment: Serious Business.
· THAT women’s employment legal services be funded to educate the community and conduct advocacy on the issue of sexual harassment in the workplace.
15.10. Decriminalisation of sex work
186. Sex work is predominantly regulated at a state/territory level. There are three different approaches within Australia: decriminalisation (NSW), regulation (Tasmania, ACT, NT, Queensland, Victoria and WA), and criminalisation (South Australia). Laws covering sex work are found in a range of different places: criminal codes, health regulations, police acts and sex-work-specific legislation. 
187. Sex worker organisations argue that criminalisation of sex work has a disproportionate impact on women sex-workers, and results in women not reporting violence for fear of investigation and prosecution into their own work.  Criminalisation also militates against sex workers working in an environment that enforces appropriate occupational health and safety protections, or sex workers being supported in reporting crimes committed against them. One organisation reported the case of a sex worker who had reported a crime that was not investigated due to a lack of evidence; however, her own participation in sex work was then investigated and scrutinised by the authorities. 
188. Sex worker organisations also point out that the application of the regulatory approach can result in discriminatory outcomes for women.  For example, sex workers in Queensland and Victoria are subject to mandatory testing for sexually transmitted infections, resulting in high rates of surveillance by regulating authorities that are experienced by women as invasive. 
189. In September 2008, an HIV-positive sex worker in the ACT was jailed by a magistrate for contravening section 25 of the Prostitution Act 1992 (ACT) as she had worked while HIV-positive. Her actions would not have been considered illegal just over the border in New South Wales. This incident was followed by a statement from the ACT Attorney-General that criminalisation of HIV-positive sex workers was out of step with current knowledge about the transmission risks of HIV, and that the ACT law would be reviewed in light of this.
 
190. Another example of the discriminatory impact of regulation reported to us was of a pregnant sex worker who lived and worked on the same street and was subject to bail conditions that prohibited her from stopping anywhere on the street.  This meant she needed to walk to the next block to use public transport or a public phone.

Recommendations proposed for Concluding Comments

· THAT the South Australian Government decriminalise sex work. 

· THAT the Victorian and Queensland governments repeal mandatory health tests of sex workers.
Article 12: Health 
For information on Article 12 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Refer to the discussion of rural women’s health needs in relation to this article at paragraphs 289-300 below.

Positive Developments
15.11. National Women’s Health Policy

191. We congratulate the Australian Government on its commitment to a new National Women’s Health Strategy.

192. We commend the Government’s recognition of the social determinants of health in its Development of a New National Women’s Health Policy Consultation Discussion Paper 2009. We also commend the recognition of the need for gender equity in health and the need to address health inequities between Australian women. 
193. We are hopeful that the new National Women’s Health Strategy will be committed to rectifying health inequities between women, particularly through identifying the specific health needs and issues of women from culturally and linguistically diverse backgrounds, Aboriginal and Torres Strait Islander women, and women with disability.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for its commitment to a new National Women’s Health Strategy.
15.12. Incorporation of women’s health indicators and the Public Health Outcomes Funding Agreements 
194. Since the last NGO Report under CEDAW, the Council of Australian Governments (a meeting of the Australian, State and Territory governments) has entered into the Intergovernmental Agreement on Federal Financial Relations, effective from 1 January 2009, which includes a National Healthcare Agreement.
 The negotiations between the Australian, State and Territory governments has impacted the way certain ‘special purpose payments’ are made, of which the Public Health Outcomes Funding Agreements are one category.
195. The Public Health Outcomes Funding Agreements provided broadbanded and specific purpose funding from the Australian Government to the States and Territories for a range of public health programs. Previously, advocates for women’s health had successfully lobbied for the inclusion of indicators on inequities and risk factors that are particularly pertinent to women’s health (including gender-specific tobacco and alcohol programs, nutrition and sexual and reproductive health programs), alternative birthing, and female genital mutilation education and prevention. The incorporation of women-specific indicators in the funding agreements was maintained in the 2006 round, and family planning funding was incorporated into that agreement.

196. However, with the advent of the National Healthcare Agreement, the funding agreements have now been encapsulated into a larger funding program between the Australian, State and Territory governments. The current communications received by women’s health services are unclear as to whether the specific requirements and key performance indicators previously required under the funding agreements will be a feature of this new arrangement. That is, there is uncertainty over whether State and Territory governments will be required to report on gender-specific indicators or women’s health outcomes, and on the provision of women’s reproductive and sexual health programs and services. The incorporation of accountability mechanisms that include a gender focus is essential to the maintenance of stand-alone women’s health services.

Recommendations proposed for Concluding Comments

· THAT all Australian governments ensure that women-specific health indicators such as those that were in the Public Health Outcomes Funding Agreements be maintained under the current funding arrangements. 
· THAT the continued funding of stand-alone women’s health services be welcomed as a great achievement.
· THAT all Australian governments reinstate the requirement that State and Territory governments provide for women’s reproductive and sexual health services.

15.13. Reproductive health – some improved access

197. Abortion law reform in the last 11 years has strengthened women’s right to access safe and legal abortions, particularly in Western Australia (1998), Tasmania (2001) and, in the period since the last review, in Victoria (2008). In 2002 the Australian Capital Territory removed all references to abortion from its Criminal Code. Emergency contraception, or the ‘morning after’ pill, is available for over-the-counter, non-prescription purchase, for women and girls over the age of 14, increasing its availability as an emergency contraceptive (although we note that access to emergency contraceptive is still limited throughout regional towns and centres, with some women having to travel to hundreds of kilometers in some cases for access). Since the last review, the Australian Government has authorised individual doctors to use RU486 (mifepristone), however, actual access to this remains limited (see below in relation to reproductive health under ‘challenges to the implementation of Article 12’).
15.14. Health services infrastructure for women with disability

198. The Royal Australian College of General Practitioners has worked collaboratively with the disability sector and the Australian Human Rights Commission to address the lack of height adjustable examination tables in general practice. In 2007, the College included in their Standards for General Practitioners a provision for height-adjustable examination tables as a best practice item for the accreditation of general practices.  However, at this stage, the provision is not mandatory.
Challenges to the implementation of Article 12

199. Australia was ranked 13th for public expenditure on health in a 2006 listing of OECD members.
 Despite the existence of a broad range of policies and programs in the area of women’s health, there are limitations which need to be addressed if women’s right to substantive equality in health is to be realised.
15.15. Reproductive health – decriminalisation and access to medical termination services 
200. In Australia more than 80,000 women access termination of pregnancy services each year.
  The legal regime that applies to termination of pregnancy is complex and varies between state and territory jurisdictions.  This creates confusion both in the medical sector and the wider community as to the legal status of abortion.  In terms of the criminalisation of abortion, we report as follows:

· The ACT and Victoria are the only states to have fully decriminalised abortion.
 

· All other states contain provisions on abortion in their criminal law (in four jurisdictions laws are still based on the United Kingdom’s Offences Against the Person Act 1861). 

· The criminal legislation in SA, the NT, WA and Tasmania prescribes the conditions which must be met for an abortion to be ‘lawful’. In all circumstances, conditions relate to perceived risk to the woman, and in some cases where there is foetal disability.  In Tasmania, a woman who self-administers her own abortion is guilty of a crime.
 
· In NSW and Queensland, the starting point under criminal legislation is that abortion is illegal, and women must rely on common law interpretations of the criminal law to make abortion available – that is, the procedure is a crime unless the defence that abortion is necessary to prevent serious danger to the woman’s physical or mental health can be invoked.
  The punishment for abortion includes imprisonment, which may be imposed either on a medical practitioner or the patient.  There is a low rate of prosecution as authorities turn a ‘blind eye’ to the practice of abortion and its criminalisation under Queensland law.
 However, we note a case currently being litigated in Queensland in relation to a 19-year-old woman and her partner charged with the offence of procuring an abortion, for allegedly importing an abortion drug and successfully using it to terminate a pregnancy – the first time such charges have been laid in 50 years. She faces seven years imprisonment if convicted, and her partner three years for helping her obtain the drug. Queensland doctors are now concerned their patients will be similarly targeted.
 
· Young women face additional barriers to accessing abortion, particularly if they are under 16, as parental/guardian consent may be required.

201. In 2006, one abortion practitioner was convicted of two counts of illegal abortion after failing to inquire as to whether a lawful reason for performing the abortion existed. This follows prosecutions in Queensland in 1985 (Drs Bayliss and Cullen, acquitted), Western Australia in 1998 (Drs Chan and Lee, charges dropped by Director of Public Prosecutions after abortion law was reformed in that state), and the prosecution of two Victorian doctors after performing a termination for a woman who was ‘acutely suicidal’ after discovering her fetus had dwarfism at 31 weeks gestation.
202. The rules that apply to the time during which termination of pregnancy is available also depend on the jurisdiction in which a woman resides. In three jurisdictions, abortions are commonly available at up to a period of 20 weeks’ gestation (NSW, SA, WA) and up to 18 weeks in Queensland. In Tasmania and the NT abortions are commonly available up to 14 weeks. In the ACT, abortion is available up to 12 weeks. In Victoria, abortions are available up to 24 weeks, and after 24 weeks may only be conducted if the medical practitioner considers it reasonable in the circumstances (including physical, psychological and social factors) and this decision is supported by another medical practitioner.

203. Abortions after these time frames are increasingly subject to a strict and cumbersome set of procedures. For example, in the ACT, termination after 12 weeks is subject to review by an ethics panel of doctors. In WA, after 20 weeks of pregnancy, two medical practitioners from a panel of six appointed by the Minister have to agree that the mother or unborn child has a severe medical condition. These abortions can only be performed at a facility approved by the Minister.
 

204. Access to abortion is limited by financial constraints. For example:

· Although Medicare (a government-funded health care scheme) provides funding for termination of pregnancy in the form of a rebate,
 Children by Choice note that this rebate does not cover the full costs of service provision (including licensing, accreditation and nursing staff costs). As such, many women must pay between approximately $320 to $810 for a first trimester abortion, and from $400 for a second trimester abortion. In the greater Brisbane region, women’s out of pocket expenses start at $300, and for regional Queensland the minimum is $550.  This does not constitute equal access to termination of pregnancy services.
· Over 80% of abortion procedures are carried out in private day facilities, for which the out of pocket expenses are even more prohibitive.
205. Women on low fixed incomes find that meeting these costs within the short timeframe in which they need to access termination of pregnancy services is extremely difficult.  Only a few agencies are able to offer limited financial assistance to women who are already financial stressed, and generally not enough assistance to cover the entire shortfall between the Medicare rebate and the cost of the procedure. 

206. Place of residence also has a tremendous impact on access to abortion. For example:

· In Queensland, abortions are only available in private clinics and not though the public health system.

· In all other states/territories, abortions are available in private clinics and to a limited degree in public hospitals.  Usually these public hospitals are located in capital cities, and availability of the procedure is generally restricted as demand outstrips the supply.
· For the most part, private clinics are located in capital cities, posing difficulties for rural and remote women, and for women with disability.
· In South Australia, only women who declare themselves as South Australian permanent residents can access medical services for termination.  They must have been residents for at least two months before the abortion.  This can have an absurd outcome for women who live closer to Adelaide, South Australia’s capital city, than they do to other capital cities.  An example that was reported at our consultations was that, in order for a woman from Wilcannia (a remote town in north-western New South Wales) to access termination of pregnancy services, she is likely to need to undergo a 10-day travel route to Melbourne and back.
· Abortions are only available in Darwin and Alice Springs in the Northern Territory.
· Access to abortion in rural and regional WA is severely constrained.
· In rural and remote areas, where there already a scarcity of available health services (see ‘Availability and Accessibility of Health Services’ discussed in relation to article 14 at paragraphs 289-300 below), there is greater scope for the personal value system of medical practitioners to impact on access to termination of pregnancy. A 2004 survey of 2,500 GPs across Australia found that, although most identify with a pro-choice position, 20% nationally and 26% in Queensland declare themselves ‘anti-abortion’, and 37% of GPs nationally do not feel they fully understand abortion laws in their state.

207. This last point in particular may be an emerging issue in Victoria. Decriminalisation of abortion in Victoria was enacted with ‘conscientious objection’ provisions that permit medical professionals (including GPs, nurses and pharmacists) to refuse to provide information or services to a pregnant woman on conscientious objection grounds (this is also the case in the ACT). The provisions also require that the medical professional refer the woman to a medical professional who does not have a conscientious objection.
 Recently, the Australian Medical Association Victoria has released a ‘conscientious objection template’ that states that ‘[w]e do not wish patients who are seeking these services to suffer embarrassment or emotional upset… We ask that you respect Dr [INSERT NAME]’s beliefs by not requesting abortion services from him/her, as they are against his/her conscience.’
 We are concerned that this ‘conscientious objection template’ may particularly inhibit the access of women to termination of pregnancy services where the availability of medical professionals is irregular or scarce, particularly in rural, regional and remote areas (refer to ‘Availability and Accessibility of Health Services’ discussed in relation to article 14 at paragraphs 289-300 below).
208. Although the Australian Government authorises the use of RU486 (mifepristone) on the application of individual doctors, there remain severe limitations on its use as doctors are subject to state/territory law.  For example, in Queensland, doctors who are permitted to prescribe RU486 may only do so in ‘life threatening or otherwise serious situations’.
  Limited access is again an issue in regional and remote areas – in far north Queensland, two doctors were granted the right to prescribe the drug in 2006, but recently ceased to offer medical abortion in light of the prosecution of the young Queensland woman charged with procuring an abortion (noted above at paragraph 200).
 Doctors are concerned that their patients may also be targeted and appear to be waiting on the resolution of the position under Queensland law on abortion.
209. The Australian Government put aside $52 million in 2006 for the development of a National Pregnancy Helpline and Medicare-funded pregnancy counselling services from doctors, psychologist sand social workers.  However, these services have been underutilised and the Pregnancy Helpline has been criticised for not providing sufficient or accurate information.
 The Australian Government has announced in the 2009-10 Australian Government Budget that the Helpline will be expanded to offer information for all pre- and post-natal issues, including breastfeeding, and stillbirth, but it is unclear if the pregnancy counselling component will remain.
CEDAW Committee consideration of the issue

210. The issue of abortion was considered in the initial report and the second periodic report. Questions concerned access for young women to abortion, harmonisation of family-planning, contraception and abortion policies, and dissemination of information on family planning and abortion facilities.

Recommendations proposed for Concluding Comments

· THAT the decriminalisation of abortion in Victoria be welcomed.

· THAT all State and Territory governments decriminalise abortion, and move to adopt harmonious laws related to termination of pregnancy across jurisdictions. 

· THAT the Australian Government increase funding for termination of pregnancy, to address the growing gap between the Medicare Rebate and the cost of service provision, including through increasing the level of rebate available through the Medicare system.
· THAT all Australian governments examine schemes to address the barriers to access of sexual health services and education faced by women in rural, regional and remote areas.
· THAT the Australian Government liaise with State and Territory governments to increase access to RU 486 and take positive steps to support its sale in Australia.
15.16. Reproductive Health – sexually transmittable diseases 

211. Sexually transmitted infection rates are increasing in Australia. Beyond the 43% increase in the number of new HIV diagnoses between 2001 and 2007,
 gonorrhoea, syphilis and chlamydia are also rising sharply in infection rates, particularly among young sexually-active people. The increased incidence of chlamydia in young women is of particular concern given the disease can cause infertility if left untreated.
212. Lack of sexuality education in schools in most states of Australia is likely contributing to this recent rise in sexually transmitted infection rates, and should be remedied immediately. A national sexuality education curriculum would also help to address the relatively high rate of teenage pregnancy and abortion in Australia. Strategies such as the national campaign to target sexually transmitted infections launched on 29 May 2009
 should actually be incorporated into a more comprehensive health strategy that addresses all facets of reproductive health (such as the National Sexual and Reproductive Health Strategy being touted by the Public Health Association of Australia and Family Planning Australia).
 
Recommendations proposed for Concluding Comments

· THAT the steps taken by the Australian Government to address the increases in Sexually transmitted infections in Australia be welcomed. 
· THAT the Australian Government introduce a National Sexual and Reproductive Health Strategy, including a national curriculum on sexual health, and better training of general practitioners and health professionals in the provision of youth-based sexual health services.

15.17. Mental health 

213. Women’s experiences of mental health is a major public health issue, however, the Australian Government Report does not discuss mental health in gender-specific terms, except in the context of peri-natal depression, which is only one factor of many contributing to Australian women facing mental health issues.
 This is indicative of the invisibility of gender and women’s specific health needs in key Australian public health policies.

214. Mental disorders are a leading disease group among women, especially depression and anxiety. For example, one in four Australian women will experience depression over the course of their life, compared to one in six men.
 These disorders must be understood in the social context of women’s lives, as well as in a biological context; that is, women more commonly experience violence (whether physical/emotional/sexual); women bear a disproportionate burden of caring and unpaid work, even where they are simultaneously undertaking paid work; there are higher rates of female poverty and financial insecurity; and, marginalisation and discrimination on the basis of race or sexuality are also leading factors.
 Further, depression in women tends to be under-diagnosed, and treated differently – in undergoing treatment for depression, women are significantly more likely to be prescribed antidepressant drugs, sleeping pills and vitamins.

215. In September 2008, a Senate report on mental health services made two key recommendations with gendered implications.
 Firstly, the Committee recommended that a taskforce be convened to assess the relationship between the experience of childhood sexual assault and the development of mental illness, and to guide the implementation of programs for adult survivors. Secondly, that the Australian, State and Territory governments jointly support a national Borderline Personality Disorder initiative (which is significant as women comprise the vast majority of those diagnosed with Borderline Personality Disorder).

Recommendations proposed for Concluding Comments

· THAT the Australian Government be encouraged to design a system of mental health infrastructure that is gender-sensitive in consultation with women’s health services and specialists.

· THAT the Australian Government particularly adopt the recommendations of the Senate Standing Committee on Community Affairs that relate to women’s mental health concerns. 

15.18. Safety of women in psychiatric care

216. A concern expressed at our consultations was the risk of sexual assault and abuse for women patients in psychiatric wards. There is a lack of firm policy and appropriate infrastructure in psychiatric hospitals and wards to ensure women’s safety. A 2006 survey of consumers conducted by the Victorian Women and Mental Health Network found that 61% of those surveyed had experienced harassment or abuse in hospital, and 51.5% stated that would prefer women-only wards. A strong majority of mental health staff reported that harassment and abuse does occur wards. This is significant as somewhere between 50% and 70% of women inpatients have experienced past physical or sexual abuse, including child sexual assault – these women are likely to be re-traumatised by their experience in a mixed psychiatric ward.

217. In response, the Victorian Women and Mental Health Network has called on State governments to replace a policy of mixed psychiatric wards with a policy that provides patients with choice between mixed and single-sex wards; and, that this policy be implemented in hospital management and design guidelines and procedures, including providing for separate sleeping and recreation areas, and female-only corridors.

Recommendations proposed for Concluding Comments

· THAT the risks to health and safety of women in psychiatric wards due to current State Government policy is concerning

· THAT the Australian Government amend the national guidelines governing hospital design to ensure choice between mixed and single-sex treatment environments.

15.19. Bulk-billing and funding for medical services 
218. Women are disproportionately impacted by the increasing costs associated with health care in Australia. Australia has a system of universal tax-funded health insurance, first introduced in 1972 and re-launched in 1984 as Medicare. The government, through the Medicare Benefits Schedule, sets what it considers to be reasonable fees for services patients receive both in hospitals and out of hospitals. Patients in the public hospital system are entitled to free treatment, though waiting lists for many operations have increased in recent years.
 

219. During the reporting period, the rate of GP ‘bulk-billing’ (the practice where doctors charge only the Medicare Rebate for their services), sitting at just over 78%, has still not regained the levels seen in 1996 of just over 80% of GPs.
 A recent drop in the bulk-billing rate, the largest since 2003, has been linked to the current economic recession and increased costs of providing care.
 Where doctors do not bulk-bill, they are likely to charge significantly more for medical services than the schedule fees.
 Moreover, beyond the gap between the Medicare Rebate and the fee charged, there are ‘out-of-pocket’ expenses incurred when seeking medical treatment, for example, women with disability report that transport and carer costs inhibit their ability to seek treatment.
220. What this means in real terms is that there is reduced and uneven access to GP services. The lowest bulk billing rates in Australia are found in the ACT (50.6%) and Northern Territory (61.9%), a rate that is worrying given the particularly low health outcomes in that jurisdiction.
 

221. The Victorian Council of Social Services notes that 
there is a marked difference between rural, regional and inner and outer metropolitan rates of bulk billing. In many rural and regional communities there is no access to general practitioners who bulk bill. Access to GPs who bulk bill is also limited in many outer metropolitan areas.
  

222. A partial policy response to the growing gaps between Schedule Fees and doctors charges was the introduction of the Medicare Safety Net in 2004. The Safety Net is designed to meet a percentage of ‘out of pocket’ expenses if an individual/family has medical expenses which exceed a scaled threshold in any one year (where ‘out of pocket’ includes the ‘gap’ between the Schedule Fee and the fee a doctor actually charges). From 1 January 2009:

· all individuals will have 100% of the ‘gap’ refunded once it exceeds $383.90 for out-of-hospital medical services;

· eligible Concession Card Holders and families will have 80% of their ‘out of pocket’ costs for out-of-hospital medical expenses met once they spend over $555.70; and

· all individuals will have 80% of their ‘out of pocket’ costs for out-of-hospital medical expenses met once they spend over $1,111.60. In September 2004, amendments were introduced to enable women to claim gap payments for pregnancy.
 

223. Women who have difficulty falling pregnant will be adversely affected by a change in support for fertility treatment under the 2009-10 Australian Government Budget, in which was announced a capping of the Safety Net available for IVF treatments.  From 1 January 2010, a patient who reaches the safety net threshold of $1,111.60 in out-of-pocket medical fees, or $555.70 for those on low incomes, will only be able to claim a maximum of up to $550 in Safety Net payments for IVF planning and treatment
 – even though IVF services cost approximately $6,000.
224. The other major strategy adopted by the Australian Government to address these ‘out-of-pocket’ expenses is to encourage participation in private health insurance schemes. Since January 1999, all Australians who had private health insurance have been eligible to claim a 30% rebate from the government.  We note and welcome the fact that, under the recently announced 2009-10 Budget, the Australian Government will now means-test the Medicare rebate, with the rebate phasing out incrementally for those individuals earning more than $75,001 and couples earning more than $150,001.

225. In particular, women with disability, women and their children in areas of high socioeconomic disadvantage and in rural, regional and remote Australia universally reported reduced access to the health system at our 2009 consultations for this NGO Report. For example, four-fifths of sole parents qualify for the low-income concession card.
 Women are 83.3% of sole parents in Australia.
 While the government has introduced incentives to bulk-bill concession card holders, there is no requirement to do so, and as such, women in our consultations reported higher costs associated with accessing GP care. In the view of women we consulted, public funds would be better spent improving the public health system, rather than subsidising the private health sector.
CEDAW Committee consideration of the issue

226. In the Concluding Comments to the Fourth and Fifth combined Periodic Report, the Committee recommended that Australia ‘monitor bulk billing for health services, particularly in the rural areas, and take necessary action to ensure that it is fully applied.’

Recommendations proposed for Concluding Comments

· THAT the Australian Government acknowledge that Australia’s system of universal health insurance is integral to supporting women’s realisation of their substantive right to access health care, and ensure that the ongoing political and fiscal commitment to Medicare is gender-sensitive in application and effect.
15.20. Access for women with disability
227. Women with disability reported difficulty accessing mainstream health services, such as preventative breast and cervical screening, due to:

· inadequate policy frameworks which do not include women with disability as target groups;

· lack of data on women with disability and the prevalence of cancers;

· the physical inappropriateness of the medical equipment used;

· costs (even if a doctor bulk bills, the accessible transport and carer costs associated with the appointment can be prohibitive, particularly where women must organise any pay for their own taxis); and

· the manner in which these procedures are performed. 

228. For example,  Women with Disabilities Australia note that the Australian Government funded National Breast Cancer Centre does not include women with disability in the scope of its work aimed at reducing inequity of access to information and services. In relation to accessible GP surgeries, Women with Disabilities Australia note that only 4.9% of surgeries have examination beds with adjustable height mechanisms.
 (This was reported as an ongoing problem, despite the amendments to the Standards for General Practitioners noted at paragraph 198 above.) Women at our consultations also reported that the sexual health needs of women with disability were also particularly invisible, a finding documented in the past by Women with Disabilities Australia.

229. Further, the move towards ‘mega clinics’ as a way of overcoming GP shortages was reported as fraught for women with disability. In practice, what this development means is that a patient can see a bulk-billing GP, but without the ability to select particular GPs and often needing to wait for some hours for a consultation. This creates serious difficulties for women with disability who rely on support to reach a GP and, more importantly, need a consistent medical practitioner to ensure appropriate health care. Not having a consistent medical practitioner often leads to serious complications in treatment and medications, seeing many women with disability going to some lengths (including financially) to see the same GP consistently. The more that the Australian health system relies on bulk-billing ‘super clinics’, the less access to appropriate primary health care there will be for women with disability.
230. One mechanism that needs to be strengthened to inform health policy is improved disaggregated data reporting and collection, for example through the National Census, to better track the need for aids and equipment in health care provision due to age as compared with disability.
231. Please also refer to the section ‘Discrimination against mothers with cognitive impairments’, in relation to article 16 at paragraphs 323-325 below.

CEDAW Committee consideration of the issue

232. In its 2006 Concluding Comments, the CEDAW Committee recommended that Australia ‘develop the necessary infrastructure to ensure that disabled women have access to all health services.’

Recommendations proposed for Concluding Comments

· THAT all Australian governments integrate the needs of women with disability into the development of standards and service specifications for all health services, including data collection to ascertain the extent of need.
· THAT all Australian governments target resource allocation to build the capacity of health services to respond to the needs of women with disability, including through appropriate medical equipment, funding and promoting best practice models in relation to specific health issues, including support to develop best practice models for performing procedures.
· THAT all Australian governments advocate for the inclusion of women with disability in generic health research.
· THAT all Australian governments improve service delivery through ensuring that services are geographically and physically accessible, that information materials are in accessible formats and provide training to service providers to ensure that they are able to respond to the health needs of women with disability.

15.21. Access for women from NESB and CALD backgrounds 
233. In all consultations women from NESB backgrounds reported challenges in accessing health information in their language and interpreters for use in accessing health services. Women from CALD backgrounds reported a lack of cultural sensitivity and discrimination when accessing health services. While funds are allocated for these services, the level of funding is clearly inadequate. Moreover, while there have been positive developments in understanding the importance of language services in health care, for example the Victorian Department of Human Services’ Language Services Policy launched in 2005, these types of initiatives can be undermined by inadequate funding for such services, or because they remain recommendatory only rather than mandatory. For example, publicly-funded aged care providers with CALD residents rarely access the available telephone interpreter services to assist in informing residents on health and resident rights issues. Funding formulas need to be recalibrated to better asses and provide for such services. Moreover, there is a lack of research on client perception of language and culturally appropriate health service provision and a lack of adequate knowledge and skills amongst the health workforce to effectively use language services in a health setting. 
234. We note the Australian Government Report states that migrants and immigrant populations generally enjoy better health than that of the general Australian population.
 While this general finding may be true, it tends to overlook the poorer health outcomes among recently arrived migrants. It is important for health policy to recognise the impact that the broad diversity among CALD women has on their capacity to cope within the health system (for example, the rural women compared to professional women). Participants at the consultations reported that the issue of female genital mutilation had been over-emphasised in the Australian Government Report as a health issue for refugee women; rather, other issues are much more prevalent, such as mental health. A further issue that was particularly raised in our consultations was that migrant women on Temporary Business (Long Stay) visas (457 visas) must pay for their own health care treatment even if they are paying taxes.

Recommendations proposed for Concluding Comments

· THAT State and Territory governments change funding formulas for language service provision in the health sector and cultural sensitivity training for health care professionals to better reflect the community need.
· THAT State and Territory governments fund research on client perception of language barriers and culturally appropriate health service provision.

· THAT all Australian governments implement constructive policy frameworks (for example, policies such as the Victorian Language Services Policy), and ensure that such frameworks are adequately funded.

· THAT the Australian Government ensure that women working in Australia on Temporary Business (Long Stay) visas can access some form of subsidised health care.

15.22. Invisibility of Lesbians in health policy
235. We commend the reforms to health legislation (National Health Act 1953 (Cth) and the Health Insurance Act 1973 (Cth)) in December 2008 which removed long-standing provisions regarding the provision of health care and benefits that discriminated against lesbians and their families. The changes have the effect of expanding the definition of ‘de facto partner’ to include lesbian (and same-sex) relationships, improving access to Medicare and Pharmaceutical Benefits Scheme Safety Nets.
 However, despite these important legal changes, the design of health policy continues to impact greatly on lesbians’ access to health care.

236. National and international data indicates that lesbian, gay, bisexual and transgender communities have much higher risks of anxiety, depression, suicide and attempted suicide, self-harm and other mental health issues, as well as substance abuse, than heterosexual women.
 Lesbians are also less likely than heterosexual women to seek routine health care due to stigma and discrimination. This means that some illnesses, such as breast and cervical cancers, are likely to be diagnosed at an advanced stage when treatment options are limited.
 The AIDS Council of NSW has released a lesbian health strategy document for 2008-2011 which sets out a comprehensive approach to health policy and service provision for key health action areas, and Australian governments should be encouraged to adopt similar strategy documents.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be congratulated for removing discriminatory provisions from national health legislation.

· THAT the Australian Government ensure that the National Women’s Health Policy is sensitive to the particular health needs and risks of lesbians.

· THAT State and Territory governments fund and implement programs particularly directed at the particular health needs and risks of lesbians.
16. Article 13: Economic and social rights

For information on Article 13 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments
16.1. Child care funding 
237. We commend the Australian Government’s commitment to investing in child care places and child care support in its 2009-10 Budget.

238. The funding of all forms of child care – day care, out of school hours and vacation care – must be reviewed to ensure that a transparent and equitable approach to financing childcare is developed, and so that the Australian Government develops a comprehensive childcare policy for children up to high school age. 
239. Parents who need childcare for young infants and pre-school children in order to maintain their maximum workforce attachment will continue for the same reason to need affordable and accessible out of school hours and vacation care for their school age children. Children require age appropriate care.

240. The timeliness of the Government’s budgetary commitment is underlined by the recent collapse of a largely privatised model of child care due to the late-2008 financial collapse of ABC Learning Centres, a corporation which previously held a 25% stake in Australia’s child care sector.
 This potentially presents an opportunity for the Government to strengthen a non-profit, community-based model for quality child care services.

241. Finally, we note that women’s organisations have argued that the tax-funded child care subsidies for users in Australia (primarily through a means-tested child care benefit for households, and a tax rebate awarded per child per year), inordinately focuses on the demand-side issues of child care. Without a simultaneous focus on increasing the supply of quality child care, such subsidies result in inflationary pressure on the cost of child care. They also encourage for-profit child care providers to focus on areas with higher income earners where families can co-contribute to the cost of child care alongside the subsidies – pushing up fees and increasing the disparity in supply.

Recommendations proposed for Concluding Comments

· THAT the Australian Government’s increased funding for childcare places and child care support be welcomed.

· THAT the Australian Government develop a comprehensive childcare policy to include out of school hours and vacation care.
· THAT the Australian Government refer the development of a more transparent and equitable approach to financing childcare to the Productivity Commission for review.

16.2. Utilities relief
242. In the context of the privatisation of utility provision, from 2004 the Victorian government expanded the Utilities Relief Grant Scheme and non-Mains Utility Relief Grant Scheme, which provide payments (on application) to assist with utilities bills to low-income earners experiencing a period of financial hardship.
 A further case study raised at our consultations was the Hardship Utilities Grant Scheme in Western Australia, which caps payments at between $300 and $500 depending on circumstances.
 The Department for Child Protection administers this Scheme, and applicants may only access it through referral by a financial counselor.

243. In 2008, the Queensland Government introduced the Home Energy Emergency Assistance Scheme, modeled on the Victorian scheme. The Scheme provides a payment of up to $360 once in a two-year period to low income households experiencing a short term financial crisis, who are unable to pay their electricity or gas bills and are facing disconnection. Although this scheme has been welcomed by the community services sector, there are some concerns regarding access, including that the eligibility criteria are narrow, inflexible or inconsistently applied, and that only one payment may be made within two years despite the payment being less than the $360 cap amount.
 The Queensland Council of Social Service has recommended reforms to simplify the Scheme and make its application more equitable.

244. We note that energy hardship disproportionately affects sole parents, with an Australian Council of Social Service survey finding that 57% of sole parents had been unable to pay a utility bill in the previous 12 months.
 Low-income women with children have been negatively affected by the increased costs associated with the privatisation of utilities.
 The Australian Government Report highlights that the Utilities Allowance is available to recipients of certain pensions,
 however, this Allowance is not available to recipients of the Parenting Payment. As such, sole parents are excluded from this category of government assistance.

Recommendations proposed for Concluding Comments

· THAT the introduction of utilities relief schemes in some Australian jurisdictions be welcomed.

· THAT State and Territory governments expand the utility relief schemes so that they are available to sole parents.

16.3. Pensions reform
245. A key announcement in the 2009-10 Australian Government Budget was the unprecedented increase to most pension payments – the Age Pension, Carers Payment and Disability Support Pension. This boost was the largest increase to the Disability Support Pension in 35 years. The link between poverty and disability is now well-established, with research indicating that women with disability face greater financial and social hardship than men with disability. Therefore, the boost to the disability support pension will help address the inadequacy of this payment and help lower the number of women with disability receiving the disability support pension who are living below the poverty line.

CEDAW Committee consideration of the issue

246. Pension programs were raised during the Constructive Dialogue in 1995, but no concluding comment was articulated on the issue.
16.4. Carer Supplement

247. From 17 June 2009, a new welfare payment became effective for almost 500,000 carer across Australia – an annual $600 Carer Supplement, introduced as part of the Australian Government’s suite of pension reforms.
 This legislated annual payment scheme replaces ad-hoc bonuses, and is available to current recipients of the Carer Payment, Wife Pension, Carer Allowance, and various pensions available to veterans and their carers. This is significant as carers are predominantly women (eg 71% of carers in South Australia are women). Those who receive the Carer Allowance will be eligible to receive a separate Carer Supplement for each person they care for; and single carers who receive the Carer Payment and Carer Allowance will be eligible to receive two separately Carer Supplement payments.
248. With the passage of the Social Security Legislation Amendment (Improved Support for Carers) Bill 2009 on 16 June 2009, the Government has introduced fairer and simpler eligibility requirements for Carer Payment (child), focusing on level of care required than on medical or behavioural criteria.
Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for the significant boost to various pension payments, and the introduction of the Carer Supplement.

16.5. Changes to the ‘Welfare to Work’ policy

249. As part of the ‘Work Choices’ industrial reforms, from 1 July 2006 all new applicants for the Parenting Payment Single (PPS) have been regulated by a policy that transfers them from this payment to the Newstart Allowance (the Australian unemployment benefit) as soon as their youngest child turns eight, requires them to seek work, register with a Job Network provider or undertake further study. There are part time work participation requirements (looking for or undertaking at least 15 hours of paid work per week) prior to this once the youngest child turns six.
 This policy is commonly referred to as ‘Welfare to Work’.

250. The policy rationale for Welfare to Work was to increase workforce participation generally. However, the Welfare to Work reforms have been widely criticised as a punitive system that is unfair for its disproportionate impact on vulnerable and marginalised members of society, including on single mothers who do not meet the eligibility requirements.
 PPS recipients are required to accept work despite major disruption to their family arrangements, and can have their payments withdrawn if paid work is not accepted, even if the paid work does not provide for family-friendly flexible conditions.
 Lack of affordable, accessible out of school hours child care child care exacerbates the pressure of single mothers with workforce participation requirements (refer to ‘Child care funding’ at paragraphs 237-241 above).

251. The Welfare to Work provisions have exacerbated single mothers’ access to family benefits, with the transfer to Newstart and/or paid employment actually eroding their income (due to costs associated with working and the application of higher wage-based taxes).
 Australia has the lowest rate of employment for single mothers with dependent children across the OECD.

252. In May 2009, the Participation Review Taskforce released a report with recommendations to address the concerns around workforce participation requirements for those with family responsibilities. As a result, the Australian Government has announced that it will invest $26.8 million to help parents balance family and caring responsibilities with their search for work by providing them with more flexible opportunities to gain new skills and qualifications. From 1 July 2010, the following policies will be implemented:

· Allowing principal carer parents to combine part-time study and voluntary work with vocational value and part-time paid work;

· Supporting principal carer parents wanting to start their own business to participate in part-time self- employment programs;

· Exempting principal carer parents from part-time participation requirements during the fortnight that includes the Christmas and New Year public holidays, recognising child care is very difficult to obtain;

· Extending the current ‘large family’ exemptions to include older children still at home and at school, and the distance education/home-schooling exemptions;

· Improving the ability of parents experiencing family violence to obtain exemptions from participation requirements and allowing greater discretion for exemptions to be extended beyond the existing 16 weeks;

· Allowing principal carer parents who work during school term more flexible arrangements over the long school holidays, if they are temporarily not employed but are likely to resume employment once the school term re-commences.

253. Further, from 1 July 2009, the way that payment-suspension penalties associated with non-participation are applied will be amended, so that Centrelink will be allowed more discretion and flexibility in applying the penalties. Centrelink will be able to consider factors such as reasonable excuse, financial hardship and compliance with a serious breach requirement in determining non-compliance.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be congratulated for the welcome changes to, and increased flexibility in, the application of workforce participation requirements for principal carer parents.
16.6. Addressing homelessness as a national priority

254. Family violence is the main cause of homelessness for women,
 who currently comprise approximately 44% of Australia’s homeless population.
 A 2008 report of the Australian Institute of Health and Welfare confirmed that family violence was the number one reason for people seeking assistance from Supported Accommodation Assistance Program providers. The Special Rapporteur on the Right to Adequate Housing has also noted that ‘domestic violence is a key cause of women's homelessness and presents a real threat to women's security of person and security of tenure.’

255. The Australian Government has recognised the urgent need to curb homelessness and has made it a national priority. In December 2008, the Government produced a White Paper on homelessness entitled The Road Home,
 which sets a strategic agenda until 2020 for reducing homelessness in Australia. The White Paper also recognises that family violence is the major cause of homelessness for women (see discussion of this under ‘Housing and family violence’ at paragraphs 330-332 below). 

256. The primary goals of the White Paper are to halve homelessness, and provide supported accommodation to all ‘rough sleepers’ who need it by 2020. As part of the White Paper agenda, the Government has created a new National Affordable Housing Agreement,
 which commenced in January 2009 and promises to provide $6.2 billion in funding over the next five years on housing assistance measures.
 The Government also announced a further $6.4 billion in funding for the construction of social housing across all Australian states as part of its Nation Building and Economic Stimulus Plan which aims ‘to support jobs and invest in future long term economic growth.’
 

257. Despite the welcome commitments of additional funding, the White Paper does not explicitly recognise homelessness as a human rights issue. In particular, it does not commit Australia to ensure the core minimum necessities for a dignified life, such as guaranteed access to emergency accommodation or the payment of social security or income support above the poverty line. The White Paper also fails to address existing legislation that criminalises homelessness, such as public space laws, nor does it recommend the introduction of anti-discrimination laws that make it unlawful to discriminate on the basis of social status.

258. The Special Rapporteur on Adequate Housing has recommended that the Australian government adopt a human rights based approach to housing and homelessness policies and programs.
 More recently, the Committee on Economic, Social and Cultural Rights expressed concern about the increase in homelessness within Australia over the last decade and expressly recommended that the government take effective measures to implement the right to adequate housing in order to address homelessness.
 The Human Rights Committee also expressed concern at the situation of homeless persons in its recent Concluding Observations.

259. The government must also recognise and respond to the link between family violence and homelessness.  As the Special Rapporteur has stated, ‘while the government’s efforts to raise awareness of domestic violence are acknowledged, greater commitment is required to ensure that all women are able to access adequate housing, and are not exposed to continuing violence.’

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended on addressing homelessness as a national priority.

· THAT the Australian Government adopt a human rights based approach to housing and homelessness policies and programs.

Challenges to the implementation of Article 13

16.7. Sole parents and Parenting Payment Single
260. A 2008 report by the Organisation for Economic Development (OECD) found that the risk of poverty for Australian single parents is 70%.
 As women comprise 87% of sole parents in Australia,
 the risk of poverty disproportionately affects women.

261. Currently, sole parents who meet various income and asset tests are eligible for income support known as the Parenting Payment Single (PPS). Women make up 95% of recipients of the PPS.
 For the most part, the income and asset tests mean that the PPS is available to low-income women. Receipt of the PPS also enables sole parents to receive the Pensioner Concession Card which entitles them to a range of subsidised prices, such as concession fares on public transport.

262. Parenting payments are still inadequate in supporting the needs of women as sole parents.  In April 2009, the maximum a sole parent can receive is only $569.80 per fortnight, while a partnered parent can receive $409 per fortnight with the benefit of a second income in the family.
 Therefore, the exclusion of the Parenting Payments from the boost to the other key pensions announced in the 2009-20 Australian Government Budget was particularly disappointing for the 350,000 sole parents who receive the PPS.
 The impact of this is effectively discriminatory – the right of women who are sole parents to family benefits is effectively being overlooked. Their economic hardship is compounded by a relatively low employment rate compared to partnered women (9.4% lower), and relatively lower rates of educational attainment (60% of sole parents did not complete high school Year 10). Community groups have united to call for the Australian Government to address the socio-economic exclusion of sole parents.

263. For single mothers with disability, the lack of increases in the PPS will be especially felt. Sole parent pensioners with disability are mostly women, are approximately 20-25% of the total number of sole parent pensioners, and are often caring for children with disability.
 Sole parent carers of children with disability have a household income 46% of the Australian average, including because they have additional medical and care costs.

Recommendations proposed for Concluding Comments

· THAT the Australian Government urgently address the exclusion of sole parents and single mothers from participation in socio-economic life, including through increasing the Parenting Payment (Single) in line with other pension increases announced in the 2009-10 Australian Government Budget.

16.8. Equitable access to services for women with disability
264. There is a disparity playing out in the way the current funding structure for disability support services is allocated to women and men. Under the Commonwealth State/Territory Disability Agreement, funding for disability support services is allocated from the Commonwealth to the States/Territories. The annual review of service-usage data has identified that more funding is allocated to services that benefit men with disability than women – approximately 1.4 males compared to females used Commonwealth State/Territory Disability Agreement-funded services in 2006-07.
 A significant factor contributing to this outcome is that the funding focuses on supporting certain types of disability – namely, those defined as ‘high and complex needs’ (eg paraplegics, brain injuries). As disability in women tends to be chronic, long-term and forms of disability or injury, the type of supports they may require (which may be relatively minor interventions or supports) are being missed through the current funding structure. The down-stream impact of this is the exclusion of women with disability from community engagement – for example, being able to live independently or seek employment.
Recommendations proposed for Concluding Comments

· THAT the Australian Government responds to the disparity in patterns of use of Commonwealth State/Territory Disability Agreement-funded services between women and men with disability.

16.9. Women carers with disability

265. The over-representation of women with disability in part-time, casual and lower paying jobs or their sole reliance on government payments means that women with disability are one of the poorest groups in Australia. There is a connection between poverty and health, well-being and the exacerbation of impairments and conditions. Financial hardship impacts on obtaining quality housing, skills development and meeting the additional costs associated with disability, such as accessible transport, personal care needs, specialist aids and equipment and medical care.
 

266. The marginal difference between women with disability and men with disability in relation to government payments is more revealing when examining the numbers of women with disability compared to men with disability in receipt of the disability support pension. This shows a much greater difference, with 280,000 women with disability compared to 420,000 men with disability on the disability support pension, a 40:60 percentage difference.
 This difference indicates that while a larger number of men with disability are receiving the disability support pension, a large number of women with disability are in receipt of other government payments, including Parenting Payment and Carers Payment.
 In other words, it appears that women with disability, like women in general, may undertake more parenting and caring responsibilities than men with disability.  

7.2
Given that women with disability are more likely to be on a Parenting or Carers Payment than men with disability, and there is an expectation that women with disability will carry out traditional women’s unpaid work, it is reasonable to conclude that women with disability are more likely than men with disability to be carers of people with disability. However, it is unclear as to how many women with disability are carers compared to women without disability.

7.3
Some indication of numbers can be gleaned from research carried out by Centrelink, which indicates that between 20 to 25% of respondents of sole parents were parents with disability who were caring for children with significant disability.
 This deepens our concern that the 2009-10 Australian Government Budget pension increases do not apply to the Parenting Payment (Single). People with disability receiving social security payments, particularly women with disability, are six times more likely to experience poverty than people without disability. The 20% to 25% of sole parents with disability, mainly women receiving Parenting Payment (Single), will continue to experience hardship. 
Recommendations proposed for Concluding Comments

· THAT the Australian Government analyse the impact of its 2009-10 Budget decision to not increase the Parenting Payment benefit for women carers with disability or women with disability caring for children with disability.
16.10. Accessibility to housing and public buildings for women with disability 
267. The issue of housing accessibility for women with disability was raised during the consultation process in Australia. The Australian Government Report provides information on support programs for people with disability, which we welcome. However, no information is provided as to the current or proposed legislative and policy frameworks for ensuring accessibility in residential housing developments, both private and public in nature. Building design in Australia is guided by a national code, which is administered at a state and territory government level. However, there is currently no national code on accessibility in housing, and the issue is regulated on an ad hoc basis with both local and State governments involved. Advocates in the sector are calling for a national code for universal housing design.

268. Rights of people with disability are given effect by the Disability Discrimination Act 1992 (Cth) which in 2000 was amended to enable the Australian Government’s Attorney-General to develop the Disability Standards for Access to Premises. The Australian Parliament is currently undertaking an inquiry into the draft Standards.  The Standards are limited to public buildings and do not cover general housing, as they are limited by the scope of the Disability Discrimination Act itself. 
269. Significant concerns have been expressed about the exemptions that are being considered in this process, including allowing new multi-storey buildings to be constructed without ensuring access, for example, buildings of up to three floors could be constructed without lifts. This is likely to have a particular impact in suburban and regional areas where smaller buildings are more common. The disability sector note that the upper floors of small buildings are often used for small, office-based businesses such as accountants, solicitors, dentists, physiotherapists, chiropractors, or the administration sections of medium sized retail/commercial businesses, etc. Lack of accessibility will eliminate these offices as potential work sites or service providers and will pose a barrier to employment and service access for people with disability. The exclusion of common areas of apartment buildings, which is current in the present draft, will not only limit access for residents but also limit people with disability from visiting people that do live in these buildings. The parliamentary committee is due to report later this year.
 

Recommendations proposed for Concluding Comments

· THAT the Australian Government develop and adopt a national code for universal housing design.
· THAT the Australian Government modify the Disability Standards for Access to Premises to create maximum access to the built environment, and ensure that provisions for exemptions do not undermine the purpose of the Disability Discrimination Act. 
16.11. Sporting and recreational life
270. We acknowledge the Australian Government’s commitment to developing and supporting women’s leadership in every aspect of Australian society, including in the realm of sport. The current Minister for Sport is a woman and we congratulate her for appointing three new female directors to the Australian Sports Commission in 2008, resulting in 50% female representation on that board.

271. We further commend Australian and State governments for initiatives such as the Sport Leadership Grants for Women programs (allocated $500,000 for the 2009-10 round, $100,000 more than the previous year)
 and Women’s Sports Leaders Scholarships, aimed at increasing the representation of women in upper sports management.
 Funding through the Australian Government’s Leadership and Development Program
 in 2008 enabled the Australian Women Sport and Recreation Association to deliver a series of workshops in sport leadership for women around Australia.

272. However, recent research indicates that women’s representation in sport governance in the voluntary sector remains markedly low.
 In 2008, women made up only 22% of the boards of the 57 publicly funded National Sport Organisations (NSOs) women’s representation was 22%.  Twelve out of the 57 organisations had no female director and twenty organisations had only one woman on their board.  The most prestigious position of President was held by a woman in only five out of the 57 (8.8%) organisations.

273. In 2006, a Senate Committee released a final report, About time! Women in sport and recreation in Australia,
 which resulted from its inquiry into women in sport and recreation in Australia with particular reference to:

· the health benefits of women participating in sport and recreation activities;
· the accessibility for women of all ages to participate in organised sport, fitness and recreation activities;
· the portrayal of women’s sport in the media; and
· women in leadership roles in sport.
274. The final report contains 18 recommendations to which the Australian Government is yet to respond.
275. The Network of Immigrant and Refugee Women Australia  (funded though an Office for Women Leadership and Development grant) has recently brought to the attention of the Australian Government the fact that women born outside the main English speaking countries are less likely than other women to take part in organised or non-organised sport.
 In 2006, the rate of sports participation in Australia of women born in main English speaking countries (66.5%) was almost double that of women born outside the main English speaking countries (34.7%). The Network has made several recommendations to improve the access and participation of immigrant and refugee women in sport and recreational activity, citing the many benefits to health, social cohesion and gender equity outcomes.

Recommendations proposed for Concluding Comments

· THAT the Australian Government use targets for women’s representation on National Sport Organisations that steadily increase over time, and are linked to funding.
· THAT the Australian Government systematically collect key indicators (statistics) on gender distribution in sport governance to monitor and evaluate the impact of initiatives.
· THAT the Australian Government fund research into the effectiveness of women’s participation on National Sport Organisation boards for representing women’s interests in shaping policy, resource allocation and program development.

· THAT the Australian Government comprehensively respond to the Senate Report (About time! Women in sport and recreation in Australia) and the Network of Immigrant and Refugee Women Australia Report.

16.12. Sports Funding Discrimination
276. It is apparent that at the Olympic, international, national and State/Territory level funding of men’s and women’s programs within the same sport are vastly unequal. Examples include the sports of soccer and cricket where women have been unpaid at any level and the funding for the national leagues differ dramatically between female and male competitions. A clear example of discrimination is demonstrated by the cancellation of the Women’s National Soccer League since 2004
 due to ‘lack of funding’ at a time when the men’s equivalent saw the launch of a new league, recruitment of international players for millions of dollars and an anticipated 20 million dollar men’s World Cup campaign.
 Even the new Women’s League which will commence in October 2008 has only been budgeted at 3 to 4 million dollars. For first time players will actually be paid, but the total cap for all players on a team will be $150,000. The salary cap for each men’s team is approximately 1.8 million dollars but no cap applies to sign up ‘marquee’ players.

277. A gap exists in data related to funding, as there are no gender based reporting mechanisms for sporting organisations in Australia. It is suggested that as a condition of receiving Australian Government funding, recipient organisations should have an obligation to collect and report on the allocation of funds to female and male participants.
278. In 2006 a Senate Inquiry into participation by women in sports by the Environment, Communications, Information Technology and the Arts Committee
 took evidence on the impacts of the inequalities in the funding of women’s and men’s sport. The Committee found that this inequality directly resulted in lack of retention in many all female sports as they are not ‘professional’.

Recommendations proposed for Concluding Comments

· THAT the Australian Government allocate equal funds to promoting, supporting and assisting women’s and men’s sport.
16.13. Housing 
279. The growing rate of homelessness has placed significant strain on social services, resulting in 57% of people requiring new accommodation being turned away.
  In other words, more than one in two people experiencing homelessness who seek accommodation from relevant services are turned away every day, due to lack of beds.
  Some groups have more difficulty accessing new accommodation.  For example, families are more likely to be turned away than single people.
  This raises concerns about equality of access to public housing services, particularly in relation to single women with children.  The growing demand for homelessness services, and the government’s inability to respond effectively by providing appropriate housing and shelter, also suggests that Australia may not be meeting its obligations under international human rights law.
 
280. Discrimination against women in the public housing, private rental and financial sector detrimentally affects women’s realisation of their right to housing. Women applying for private rental accommodation in NSW reported discrimination against women with more than three children. In Victoria and WA, source of income (ie, welfare payments) was used to reject rental applications. Discrimination was also prevalent in rural areas against young women. Racism was also reported as having a negative impact on successful private rental applications. While not all forms of discrimination identified above have been addressed through the anti-discrimination frameworks, race and age discrimination is illegal.
281. Severe shortages in the availability of private rental and long waiting lists for public housing across Australia were reported during our consultations. For example, in the Australian Capital Territory, the average waiting time for even the most urgent allocation of public housing is 212 days, over seven months.  In the case of standard or less urgent allocations, the waiting time is approximately 3 years.
 Public housing that is more readily available is often in rural and suburban areas where de-industrialisation means poorer employment prospects. Further, the particular problems for older women who leave a marriage or relationship later in life in accessing affordable housing with little or no asset base or superannuation was flagged, as was the potential for the vulnerability of these women to be compounded by mobility and health issues. 

282. Women with disability in Victoria reported difficulty accessing public housing and transitional accommodation. In particular, the reduction in public housing stock and the practice of leasing private rental stock for public housing use militates against modifications to properties to make them accessible for women with disability. Women across Australia reported a lack of bridging services between living in an institution (such as hospital or prison) and private rental.  Discharged patients are at high risk of re-admittance due to failure to take medication, arrest or homelessness where there is no family support
283. In relation to finance, women reported a range of discriminatory practices which had a detrimental impact on their capacity to secure a loan for housing. Participants reported that banks practice routine discrimination, despite the existence of equal opportunity legislation.  For example, they may require a male guarantor for a woman applying for a loan, or deliberately deal primarily with a male partner in the case of couples.  Beyond this it was felt that the statistics used by banks on women’s lifetime possible income, which is comparatively less than men’s due to the increased casualisation and insecurity of women’s jobs, leads banks to offer smaller, shorter-term loans to women than to men. 

284. See also the section below on ‘Housing and Family Violence’ under Violence Against Women at paragraphs 330-332 below.

Recommendations proposed for Concluding Comments

· THAT State and Territory governments review de facto and de jure discriminatory practices in the public housing programs.
· THAT State and Territory governments develop community education programs to address discriminatory practices in the private rental markets.
· THAT all Australian governments commit to increase funding, access and availability to various forms of supported housing and accommodation, particularly housing which meets the needs of women with disability, women experiencing mental illness and older women.  

· THAT State and Territory governments examine de facto discrimination in the banking sector and take steps to rectify such discrimination.
Article 14: Rural women

For information on Article 14 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments
16.14. National rural women’s representative body 

285. The Australian Government has demonstrated a commitment to strengthening rural women’s input into policy processes through convening a National Rural Women’s Summit in June 2008, attracting 82 delegates from around the nation.  The Australian Government Report notes that a key intended outcome of this Summit was to ‘establish a national rural women’s network in the context of existing representative structures’.
  The model for this national network is still in the process of being established, in collaboration with the National Rural Women’s Coalition.

286. In May 2009, the Government announced a further $1 million to assist more women take on leadership roles in rural and regional Australia. During the 18 months to May 2009, the Government had fostered an increase in the representation of women on the boards of the Rural Industries Research and Development Corporation entities from 20% to 43% - this is a significant achievement as women still occupy less than 20% of paid management and board positions in the agricultural sector.

Recommendations proposed for Concluding Comments

· THAT the Australian Government’s commitment to a stronger national rural women’s network and to building women’s leadership capacities in rural and regional areas be commended.
Challenges to the implementation of Article 14

16.15. Pre-payment meters for utilities  
287. Pre-payment meters for electricity operate in a number of Australian states (including Queensland, South Australia, Western Australia and Tasmania), particularly concentrating disproportionately on low-income, rural communities. There are concerns that this program will reduce equal access to electricity, and that it may exacerbate family violence. Additionally, in some cases, the practice is beyond the current consumer protection framework. Pre-payment meters are usually installed on the agreement of the relevant local government authority and retail entity, and deny consumers alternative choices in their energy supply arrangements.

288. The Queensland Council of Social Service reported that in practice, pre-payment meters are only installed in remote communities. Consumers using pre-payment meters are also not able to receive assistance through the Home Energy Emergency Assistance Scheme (see paragraph 243 above) as they pay in advance. As such, there is a high, unmonitored rate of self-disconnection in remote Queensland communities. Research by the Tasmanian Council of Social Service has shown that those most likely to be disconnected from energy are sole parents, the majority of whom are women.

Recommendations proposed for Concluding Comments

· THAT State and Territory governments conduct the comprehensive research required to address the gendered impacts of pre-payment meters and the ongoing impact of the privatisation of utility services.
· THAT State and Territory governments introduce adequate reforms where pre-payment meters are beyond the scope of the current consumer protection frameworks.
16.16. Availability and Accessibility of Health Services 
289. Women living in rural, regional and remote areas reported a range of access issues in terms of general and specialist health services. Many of the issues raised in our consultations have been addressed in policy papers produced by the National Rural Women’s Coalition.
 These reports identify a range of health issues for rural and remote women, including the following.

Depression and mental health for women and their families
290. In 2005, 53% of women reported that mental health services were difficult to access, and 43% of women reported that counselling services were difficult to access. One case study shared at our consultations outlined the situation of a suicidal young woman who presented at a hospital’s Emergency Department but who could not be admitted by the psychiatric nurse because her family doctor was out of contact despite being ‘on call’ – this illustrates the dire lack of availability of medical practitioners in regional areas, leading to a lack of accountability on the part of medical practitioners and over-reliance of hospital services on local General Practitioners.

Bulk-billing for medical services
291. In 2005, 60% of women reported that bulk billing is difficult to access. This concern was repeated in the 2008 survey, in which respondents voiced their concern about excessive medical fees. For example, in 2008, women in Goulburn Valley and Gippsland (Victoria) not only reported difficulty in accessing bulk-billing practices but also reported being double-billed for pap testing, once for the procedure and the second time to receive the report.
 
Access to medical practitioners
292. In 2005, 65% of women reported that specialists are difficult to access, and in 2008, survey respondents reported a crisis in being able to access adequate and competent GP services.
 A severe lack of dental services and long waiting times for basic dental care were identified as problems in the 2008 survey results.
 Problems were reported at our consultations in relation to access to cancer checks and follow up services – for example, there is only one oncologist available for the entire Gippsland region in the Eastern part of Victoria. Also, it was reported that fly-in-fly-out services are routinely cancelled due to lack of airline services (for example, in early 2009, commercial flights between Dubbo and remote NSW towns including Walgett, Lightning Ridge and Bourke were cancelled).
Proximity to medical services
293. In 2005, 66% of women reported that they were required to travel to a regional centre to access health care services, with 84% of these women reporting that there was no public transport to this regional centre. Thus, location has a tremendous impact on access to health services.
294. In addition, financial costs associated with travelling to the specialist, and the lack of family support occasioned by travelling to the specialist add to the stress of illness. In New South Wales, the Isolated Patients’ Travel and Accommodation Assistance Scheme is available to help remediate the costs of accessing medical care, however, this Scheme was thought to be overly bureaucratic and difficult to access at our consultations.
295. Finally, state and territory jurisdictional boundaries can have an anomalous impact on the distances women must travel to access medical care – for example, the town of Broken Hill would be better serviced from Adelaide than Sydney, but because it is located in New South Wales, women are channelled to health services in the major centres of that State. One case study reported at our consultations was that of a woman in Broken Hill who became stranded in Sydney due to her return flights being cancelled. 
Adolescent pregnancy
296. Australia continues to have high rates of adolescent pregnancy compared to OECD nations, and living in rural and remote areas is one of the determinants that tends towards higher rates.
 Lack of information, limited or no access to abortion, limited confidentiality in seeking advice, and high levels of socio-economic disadvantaged are possible causal factors. 
Maternity services
297. A 2005 report noted that 51% of women have difficulty accessing maternity services, and 58% find it difficult to access birthing centres.
 In a 2008 survey, 34.1% of respondents did not have any facilities to deliver babies locally and 37.2% did not have access to specialists.
 The scarcity of adequate maternal health services is causing significant concern, anger and frustration among this group of Australian women – pregnant mothers are often forced to travel long distances for care due to closure of local services or due to a lack of available specialists. For example in Broken Hill, the site of one of our consultations, there is no permanent obstetrician or gynaecologist. For a community such as Charters Towers in rural Queensland, between eight and ten thousand women must travel by bus or car for two hours to Townsville for delivery and some antenatal and postnatal care.
298. Closure of maternity wards has deeply impacted on the sustainability of some smaller regional communities.
 The death in early 2009 of a 38-year-old woman with an ectopic pregnancy who waiting several hours for an ambulance in rural Victoria is a particularly shocking example of the health consequences of the closure of some 20 maternity services in Victoria and an under-resourced regional health system.

299. A further case study shared with us was that of the closure of the Pambula Hospital maternity unit in New South Wales. This has displaced the cost of basic maternity care onto pregnant women, who must pay to travel long distances to the Canberra Hospital or the Bega Hospital for care, and possibly forgo wages in the meantime. In these instances, women have to give birth without support of their families and not under the supervision of their doctor of choice.

300. Certain services which were considered by participants in the 2008 survey to not be currently available, but which are necessary to support their community’s sustainability, were maternity services (37.6%), dental care (30.1%), mental health services (34.2%) and maintenance of current services (53.7%).

Recommendations proposed for Concluding Comments

· THAT the Australian Government adopt the recommendations of the National Rural Women’s Coalition’s reports on health services and infrastructure in regional and remote communities, which called for appropriate funding of health services in rural communities based on a collaborative, community-based approach to modeling services to meet communities’ needs.
· THAT the Australian Government focus its rural health policy on increasing bulk-billing rates in rural, regional and remote areas of Australia, and in the ACT and Northern Territory.
· THAT the Australian Government urgently address the crisis in maternity care services, particularly with regard to expanding midwifery training programs.
· THAT the Australian Government develop strategies to attract medical specialists and healthcare workers to relocate and settle in regional and rural areas.
17.  Article 15: Equality before the Law

For information on Article 15 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments

17.1. Community legal centres and legal aid: one-off payments

301. Community legal centres and legal aid play a vital role in advancing women’s access to justice. There are legal aid commissions in every state and territory funded by both the Australian Government and the relevant State and Territory governments. Women receive 62.5% of funding in Commonwealth law matters, which are predominantly family law matters.

302. There are over 200 community legal centres across Australia with 127 centres funded by federal, state and territory governments, including federal funding of almost $5 million for women’s legal services, Aboriginal and Torres Strait Islander women’s outreach project and rural women’s outreach lawyer services.
 Community legal centres are independent, community-based organisations that provide free legal services to the public, focusing on the disadvantaged and those with special needs. Both generalist and specialist women’s community legal centres provide essential services to women who experience discrimination and violence. As well as providing legal advice, centres undertake community development, community education and law reform projects that are based on client need and are preventative in outcome, and that develop the skills of the individual clients and strengthen the communities that the community legal centres serve.

303. In 2008 and 2009, the Australian Government made three one-off payments of $10 million, $4 million and $1.5 million to assist community legal centres in their work, and two one-off payments of $7 million and $10.1 million to legal aid services.
 While the one-off payments were welcome, increased recurrent funding is needed for legal aid and community legal centres to continue to carry on their important work in advancing women’s access to justice. 
304. Community legal centres experienced an 18% reduction in funds in real terms from 1998 to 2008.
 Many women, particularly young and older women, women with disability, women from culturally and linguistically diverse backgrounds, women in rural, regional and remote areas, and Aboriginal and Torres Strait Islander women, reported that they still do not have access to timely and appropriate legal information, advice, casework and court representation. Many experience intersectional discrimination in attempting to access justice.

305. Further, while the granting of legal aid appears to be gender neutral, gender inequity exists. Criminal matters – which are state funded – are given the highest priority and have a greater portion of legal aid funding. Men are more likely than women to seek assistance in criminal law matters. As a result, the overall majority of legal aid grant recipients – state and federal – are men.

Recommendations proposed for Concluding Comments

· THAT Australian Government be commended for funding community legal centres and legal aid, and that the important work these services do in advancing women’s access to justice be acknowledged.

· THAT the Australian Government increase ongoing funding to community legal centres and legal aid.

· THAT the Australian Government redress the gender inequity in provision of legal aid services.

Challenges in the implementation of Article 15

17.2. Implementation of access to justice inquiries

306. The Senate Legal and Constitutional Affairs Committee is undertaking an inquiry into access to justice and is due to report on 17 August 2009. This inquiry is the latest in a number of unimplemented inquiries into the issue, including the Senate Legal and Constitutional References Committee inquiry into Legal aid and Access to justice completed in June 2004, and the Senate Legal and Constitutional Affairs Committee inquiry into the Australian Legal Aid System completed in June 1998. The 2004 inquiry report made 63 recommendations, including numerous recommendations to increase women’s access to justice. 

307. Legal assistance service providers have repeatedly told such inquiries that they are unable to meet the demand presenting at the door, let alone the legal needs of the significant number of people who do not reach service delivery points. The reports have made numerous recommendations that would increase women’s access to justice. Yet, it is unclear what has happened to the recommendations from previous inquiries and another inquiry is underway.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be asked to clarify what steps have been taken to implement access to justice inquiry reports.

· THAT the Australian Government implement the 2004 and 2009 Access to Justice Inquiry reports.

17.3. Women with disability – over-representation in prisons

308. Submission from Sisters Inside (Qld),
 Beyond Bars (NSW)
 and the Federation of Community Legal Centres (Vic)
 as well as recent NSW and Victorian surveys
 provide evidence that there is an over-representation of women with disability, particularly intellectual and psychiatric disability, in prisons.  While the lack of statistical information prevents exact prevalence rates of intellectual disability in the prison population being determined, estimates show that it is greater than the prevalence of intellectual disability in the general population.  Twelve month prevalence rates for psychiatric disability among NSW female prisoners are as high as 86% compared to 72% among NSW male prisoners.
 This is consistent with Victorian and international prevalence rates. 

Recommendations proposed for Concluding Comments

· THAT State and Territory governments work collaboratively to develop a national, comprehensive framework to address the over-representation of women with disability in the criminal justice system and to ensure their needs are met, which includes data collection, analysis and reporting, community support and care programs, legal support and assistance, diversionary programs and community based sentencing options.

18. Article 16: Equality in Family Relations

For information on Article 16 and Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments

18.1. De facto access to the family court for property matters

309. In 2008, the Family Law Act 1975 (Cth) was amended to allow all de facto couples, including same-sex couples, to have their disputes about the distribution of property after a relationship breakdown dealt with by the federal family law courts. These courts already dealt with such issues for married couples, as well as matters concerning children following relationship breakdown for all couples. Previously property disputes for separating de facto couples were heard in state and territory courts under state and territory laws. The change is welcome for a number of reasons. It will ensure property disputes are dealt with more fairly across Australia. In addition, family courts judges and other personnel have experience and expertise in relationship matters, and their procedures provide the most efficient pathway for resolution of disputes following relationship breakdown. 

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for providing separating de facto couples access to the federal family law courts for disputes about property.

18.2. Discrimination against same-sex relationships removed in relation to financial and work-related benefits and entitlements

310. In November 2008, the Australian Parliament passed legislation expanding the rights of same-sex couples in relation to financial and work-related benefits and entitlements. As a result of these welcome amendments, same-sex couples are now entitled to:

· leave their superannuation entitlements to their partner or children upon death;

· receive the same government entitlements as married and opposite-sex couples and their dependent children;
 and

· the same rights in relation to tax, social security, health care, aged care and employment as married and opposite-sex couples and their dependent children.

311. However, the legislation will also mean that lesbian women in receipt of social security payments may be adversely affected. Usually when introducing laws affecting social security payments the government includes a clause – often called a ‘grandfather clause’ – to ensure that those who are already receiving benefits under the old laws are not adversely affected. No such clause has been included with these latest changes. The new legislation will create hardship for lesbian couples in receipt of social security payments who have planned their living, financial, social and retirement arrangements – including mortgages – on the basis of existing social security benefits. The timing of the changes has left little time for lesbians to plan or rearrange their long-term finances and housing.
 The absence of a ‘grandfather’ clause is particularly significant for older lesbian couples who enjoyed none of the financial benefits available to opposite-sex couples and their families during their working lives, and now suffer the disadvantage of only being eligible for a partner (rather than single) pension in retirement.
Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for removing discrimination against same-sex couples in relation to financial and work-related benefits and entitlements.

· THAT the Australian Government introduce a clause to guarantee that lesbians receiving social security benefits do not lose their existing entitlements, or introduce a lengthier adjustment time to allow women to rearrange their finances. 

18.3. Family Court of Australia’s Family Violence Best Practice Principles

312. The Family Court of Australia developed and launched its ‘Family Violence Best Practice Principles’ in March 2009. The principles provide a checklist of matters that a judge must consider in making interim orders, ordering a family report, presiding over a trial or making consent orders, as well as matters that a judge might wish to consider in making a finding of family violence or unacceptable risk of a child being exposed to family violence.

Recommendations proposed for Concluding Comments

· THAT the Family Court of Australia’s Family Violence Best Practice Principles be welcomed.

Challenges in the implementation of Article 16

18.4. Care of children and women’s safety post-separation 

313. Amendments to the Family Law Act 1975 (Cth) in 2006
 were ‘designed to bring about a generational change in how family conflicts are managed after separation’.
  However, there are significant concerns that the changes are putting women’s safety at risk. Separation is a time at which women are at particular risk of family violence.

314. The Family Law Act 1975 (Cth) now places a greater emphasis on the role of both parents in the life of a child. The ‘best interests of the child’, which is the paramount consideration in making decisions about parenting,
 has been re-defined to include primary considerations of ‘the benefit to the child of having a meaningful relationship with both of the child’s parents’ and ‘the need to protect the child from physical or psychological harm and from being subject to, or exposed to, abuse, neglect or family violence’.
  In addition, there is now a presumption that ‘equal shared parental responsibility’ is in the best interests of the child, although this presumption does not apply if there are reasonable grounds to believe that family violence or child abuse is involved.
  Where a court makes an equal shared responsibility order, it must consider giving parents equal time, or if not equal time then ‘substantial and significant time’ with the child. 
 

315. While there are some legislative safeguards for cases involving family violence or abuse,
 concern remains that the safety of children and mothers is inadequately protected in practice.  The pro-contact culture that permeated family law practice prior to the 2006 amendments has been exacerbated by the recent reforms. The law now emphasises the benefit to the child of having a meaningful relationship with both of their parents, even though this may directly conflict with provisions that are intended to recognise the need to protect children and mothers from family violence and abuse.
 In addition, confusion around concepts such as ‘shared parental responsibility’ and ‘substantial and significant time’, which may not legally apply in situations involving family violence, affects most family law cases as they are generally settled out of court and, in doing so, jeopardises women’s safety.

316. Women may even be deterred from reporting family violence because of the cost implications in the legislation for cases involving false allegations of family violence.
 The Chief Justice of the Family Court of Australia has asked the Australian Government to give consideration to repealing this.

317. The Australian Institute of Family Studies is currently conducting a review of the family law reforms on behalf of the Australian Government and is due to report in 2009.  However, the terms of reference for the review do not specifically include the impact of the reforms on the safety of women and children. In order to ensure women and children are safe, a thorough review of the impact of the family law reforms on the safety of women and children is necessary, along with additional resources to implement the necessary policy and legislative changes.

Recommendations proposed for Concluding Comments

· THAT the Australian Government repeal the false allegations provision in the Family Law Act as a matter of priority.

· THAT the Australian Government amend the Family Law Act to better protect the safety of children and mothers.

18.5. Changes to child support formula 

318. Since 2006, the Australian Government has introduced staged changes to the child support scheme, including changing the minimum liability to $6 per week and introducing additional review and appeal avenues.
 In July 2008, changes to the formula used to calculate child support payments were implemented. The new formula treats both parents’ incomes equally and takes into account the level of care parents provide.

319. It is difficult to determine the impact of the new formula due to its complex nature and recent introduction.  However, there is already concern that the formula is resulting in less financial support for children from separated families. This is because the payments made to primary carers – mostly women – are generally lower under the new scheme.
 Single mothers have reported that there are significant problems with the new scheme, including reduced financial support, lack of enforcement and collection, and lack of recognition of the significance of abuse, violence and coercion of mothers by ex-partners with regards to child support.
 While the accompanying changes to the family tax benefit
 may compensate for some of this reduction, it is not expected to make up for the decrease in financial support provided to primary carers.
 An Australian Government evaluation of the impact of the reforms found that, generally, payers of child support fared better than payees under the new scheme.

320. In addition, the high level of uncollected child support and fraud by child support payers is still a major concern for many women, who are generally the recipients of child support. Uncollected child support liabilities amount to more than $1 billion,
 and the Commonwealth Ombudsman has expressed concern that the Child Support Agency did not adequately address customer fraud.
 The Australian Government has taken steps to implement the Ombudsman’s recommendations and has collected several hundred million dollars in child support debt in the last two years through various enforcement mechanisms, including litigation, a tax lodgement enforcement program and an intensive debt collection program. However, the uncollected child support debt remains at an unacceptably high rate and the Australian Government must continue to monitor this debt and take further steps to reduce it.

Recommendations proposed for Concluding Comments

· THAT the Australian Government review the child support formula and its impact on women, who are generally the primary carers of children.

· THAT the Australian Government be commended on the steps taken to reduce child support debt and fraud, and that it continue to monitor child support debt and take further steps to reduce the $1 billion in uncollected child support debt.
18.6. Discrimination against same-sex couples in relation to marriage and adoption

321. While some positive steps have been made to address discrimination against same-sex couples, discrimination remains in relation to marriage.  In 2004, the former Australian Government amended the Marriage Act 1961 (Cth) specifically to exclude the recognition of same-sex marriages.
  The current Australian Government, which was in opposition at the time, supported the substance of the legislation and, since taking office, has indicated that it does not intend to remove the exclusion.

322. Lesbian couples are arbitrarily discriminated against in relation to adoption in most parts of Australia. In most parts of Australia lesbian couples are not eligible to adopt. While Western Australia, the Australian Capital Territory and Tasmania have amended their legislation to allow same-sex couples to adopt,
 other states and territories have not. For example, in New South Wales, heterosexual couples are eligible to adopt children if they are ‘of good repute and are fit and proper persons to fulfill the responsibilities of parents’ but lesbian couples are ineligible even if they meet this criteria.
 
Recommendations proposed for Concluding Comments

· THAT the Australian Government commit to working with State and Territory governments towards a nationally consistent approach to relationship recognition, in particular one that includes same-sex and mixed‑sex couples, on terms of equality.

· THAT the Australian Government commit to working with State and Territory governments to eliminate discrimination against lesbian couples in relation to adoption.

18.7. Discrimination against mothers with cognitive impairments

323. Parents with disability, particularly mothers with intellectual disability and mothers with psychosocial disability, are significantly over represented in the child protection system.
 The prejudicial assumptions about the parenting capacity of people with disability means that ‘(d)isability is constructed as a risk factor for abuse and neglect rather than as an indicator of possible support needs’.
 It is more likely that parents with disability will have at least one child, if not more removed early in life, and approximately ‘1 in 6 children in out-of-home care will have a parent who has a disability’.
  Consultation participants also reported that negative stereotypes also affect access to family planning and parenting services.
324. However, evidence provided at the NSW Legislative Council Inquiry into Disability Services and the Inquiry into Child Protection Services demonstrates that when family support programs and sufficient community-based mental health services are provided to parents with disability, the outcomes for their children are not significantly different from other children.
  This is in direct contrast to the more negative outcomes of children who are in out-of-home care.  Despite this, there are almost no services in Australia that recognise the need for intensive parenting support or that provide intensive parenting support to parents with disability.

325. Women with disability also experience restrictions in realising their rights to full reproductive freedom, including the rights to sex education, to informed consent regarding birth control, to terminate a pregnancy, to choose to be a parent, and to access reproductive information, resources, medical care, services, and support.
  

Recommendations proposed for Concluding Comments

· THAT all Australian governments implement comprehensive and intensive parenting and family support services for parents with disability to assist with maintaining children with their parents and within their own family homes.  

· THAT the Australian Government commit to working with State and Territory governments to establish, and recurrently fund a National Resource Centre for Parents with Disabilities, focusing on pregnancy & birthing, adoption, custody, assisted reproduction, adaptive baby care equipment, as well as general parenting issues.

· THAT the Australian Government commit to working with State and Territory governments to act immediately to investigate and address the barriers to reproductive autonomy and procreative choice for women with disability. 

19. Violence Against Women

For information on violence against Aboriginal and Torres Strait Islander women, please refer to the corresponding section in the Aboriginal and Torres Strait Islander Women’s Report.

Positive Developments

19.1. National Council and Plan to Reduce Violence Against Women and Children 

326. In 2008, the Australian Government established the National Council to Reduce Violence Against Women and Children.  The purpose of the National Council is to assist with the development and implementation of a National Plan to Reduce Violence Against Women and Children, which aims to reduce family violence and sexual assault.  

327. On 29 April 2009, the National Council released a major report Time for Action: The National Council's Plan for Australia to Reduce Violence against Women and their Children, 2009-2021.
  The Australian Government has agreed to immediately progress 18 of the 20 priority recommendations made by the National Council in Time for Action.  These recommendations include: 

· investing:  
· $12.5 million for a new national telephone and online crisis service;

· $9 million to improve the quality and uptake of respectful relationships programs for school age young people; 

· $17 million for a public information campaign focused on changing attitudes and behaviours that contribute to violence; and 

· $3 million to support research on perpetrator treatment and nationally consistent laws; 

· asking the Australian Law Reform Commission to work with State and Territory law reform commissions to examine the inter-relationship of laws that relate to the safety of women and their children; 
· establishing the Violence Against Women Advisory Group to advise on the National Plan to Reduce Violence against Women; and
· working with the States and Territories to enforce domestic and family violence orders across State borders through national registration, improve the uptake of family violence coronial recommendations, and identify the best methods to investigate and prosecute sexual assault cases.
328. The creation of the National Council and development of a National Plan is a positive step in addressing violence against women. However, the $75 million allocated in the 2009-10 Australian Government Budget over four years for the Time For Action program and other measures on violence against women needs to be matched by increases in State and Territory spending to approach the $120 million over the next four years that would be required to match the per capita average set by the Council of Europe.
 It also represents no increase in the funding provided over the previous four-year period, despite the government’s public commitment to implementing a new national action plan.
 The positive steps taken so far now need continued support from government, in terms of political will and resources, towards the release of the National Plan in 2010.

329. A number of state and territory governments have also adopted targeted action plans addressing the prevalence of violence against women, and promoting a ‘whole of government’ approach to eliminating violence against women.

Recommendations proposed for Concluding Comments

· THAT initiatives from the Australian, State and Territory governments be welcomed, but authorities be reminded to ensure ongoing local consultation in relation to the development, implementation and evaluation of these programs to ensure that the programs respond to local concerns, particularly in rural and remote locations.

· THAT the Australian Government be commended on the creation of a National Council and Plan to Reduce Violence Against Women and Children, the delivery of its Time for Action report, and its commitment to implement most of the priority recommendations in the National Plan.

· THAT the Australian Government implement the remainder of the action plan as a matter of priority.

· THAT the Australian Government work with the State and Territory governments to fund the action plan on violence against women adequately and in a sustained way to reflect the extent of the problem and to bring Australian per capita funding, at a minimum, up to the average set by the Council of Europe.

· THAT the Australian Government ensure the action plan on violence against women includes the provision of comprehensive, accessible services, especially by increasing funding to women’s non-government organisations that have expertise in assisting women who have experienced violence.

· THAT the Australian Government ensure that the action plan on violence against women includes increased funding to women’s non-government advocacy organisations that work to make women’s right to be free of violence a reality.

· THAT the Australian Government include within the action plan on violence against women the further development of legal responses, including enforcement and remedies, which are nationally consistent and recognise violence against women as a human rights violation.

· THAT the Australian Government include in the action plan on violence against women clear targets, benchmarks and timeframes against which the results of the plan can be evaluated, and which can be used to review it.
19.2. Housing and family violence 

330. The Australian Government has recognised the links between homelessness and family violence and has committed to a comprehensive approach to address homelessness. It has recognised that family violence is the principal cause of homelessness for women, with 55%of women seeking specialist homelessness services doing so to escape violence. It has set a target of increasing the number of families who maintain or secure safe and sustainable housing following domestic or family violence by 20% by 2013.

331. However, the level of government resources provided remains inadequate.  Despite the large number of women escaping domestic or family violence who are assisted, only the needs of a small proportion of women in need are met by temporary housing refuges. More than 350 people a day are turned away from homelessness services across Australia because of a lack of capacity and resources, with women and children the most likely to be rejected.
 In particular, women from culturally and linguistically diverse communities, women with disability and older women are not appropriately supported in the majority of refuges. Where housing does exist, it is generally emergency accommodation, rather than long-term housing solutions. This is compounded by the lack of a systemic program to meet the needs of children who enter refuge with their mothers or have lived with family violence.

332. In addition, the primary government response to family violence requires women to leave their homes, rather than be supported to stay in their homes with the perpetrator leaving.  While legislative provisions exist in all states and territories for the perpetrator of family violence to leave, in practice many of these measures are not implemented.
 

CEDAW Committee consideration of this issue
333. The CEDAW Committee noted in its Concluding Comments that it was ‘concerned that laws that protect victims of violence and require perpetrators of domestic violence to leave the family home are not regularly enforced’.

Recommendations proposed for Concluding Comments

· THAT the Australian Government be commended for its formal recognition of the links between homelessness and family violence and the steps taken to address this.

· THAT, in addition to addressing the underlying causes of domestic or family violence, the Australian Government increase funding to shelters and support services that are appropriate to women fleeing situations of domestic or family violence.

· THAT all Australian governments are encouraged to adopt systemic responses to address needs of children who have lived with family violence.

· THAT all Australian governments implement measures to assist women escaping domestic or family violence to stay in their homes with the perpetrator leaving.

19.3. White Ribbon Campaign 

334. The White Ribbon Campaign aims to engage men and boys in ending violence against women through a range of innovative strategies.  The Campaign began in Australia in 2004, initially focusing on encouraging men to pledge that they would not ‘commit, condone or remain silent about violence against women’ and to wear white ribbons on November 25. Today, the campaign involves more than 600 Ambassadors, including the Prime Minister, media personalities and sporting starts, a range of events and activities focusing on challenging violence supporting attitudes and a widespread media campaign. In 2008, the Australian Government pledged $1 million to the White Ribbon Foundation to expand its work in schools and attitude change campaigning. The White Ribbon Campaign now has a significant national profile and is recognised internationally for its leadership in engaging men and boys in preventing violence against women. 
Recommendations proposed for Concluding Comments

· THAT community organisations, White Ribbon Ambassadors and the Australian Government be commended for their work in developing and funding the White Ribbon Campaign.

19.4. Victorian integrated approach to family violence 

335. The Victorian Government has undertaken significant work to reduce violence against women. Some of the most significant achievements include:

· the development of a whole-of-government and whole-of-community Women’s Safety Strategy to reduce violence against women;

· significant work by Victoria Police to improve the way they deal with violence against women, including the development of a Code of Practice for the Investigation of Family Violence;

· significant changes to the law in relation violence against women, including:

· changes in relation to sexual offences;

· the introduction of holding powers for police dealing with family violence incidents;

· the abolition of provocation as a defence for homicide; and

· a new system of family violence intervention orders;

· commitment to a comprehensive Sexual Assault Reform Package, including the establishment of specialist court lists for sexual offences, a specialist prosecution unit, the trial of two multi-disciplinary sexual assault units (which bring police, counsellors and medical staff under one roof) and a wide range of other initiatives.

· the piloting of a Family Violence Division of the Melbourne Magistrate’s Court at two locations and specialist family violence court services at selected other locations;

· significant Government investment in the provision and improvement of family violence services, including improved integration and co-ordination at a regional level;

· the development of a Family Violence Risk Assessment and Risk Management Framework; and

· the establishment of a family violence death review process.

336. The Victorian experience highlights that it is the combined effect of initiatives across all sectors (law reform, courts, policing, human services, offender programs, housing, education, prevention) that makes a significant difference in relation to reducing family violence and sexual assault. Consistent messages need to be given across all areas. In addition, coordination between ministers, government departments and community organisations and services has been a critical component of the changes.  

Recommendations proposed for Concluding Comments

· THAT the Victorian Government’s work in the area of violence against women be welcomed and commended to other State and Territory governments.

Challenges in the implementation of strategies to eliminate violence against women
19.5. High rates of violence against women

337. While the federal and state and territory governments have prioritised addressing the issue of violence against women, violence against women continues to occur at appalling levels in Australia. Participants in the community workshops organised as part of the consultation for this report overwhelmingly identified violence against women as their major concern regarding Australia’s implementation of CEDAW. Statistics indicate that:
· 19% of all women experience sexual violence during their lifetime;

· 33% of all women experience at least one incident of physical violence during their lifetime;
 and

· approximately half of female homicide victims are killed as a result of a domestic dispute.

338. These figures are likely to be much higher due to the fact that reporting of violence against women and sexual assault remains low: in 2005, it was estimated that only 36% of female victims of physical assault and 19% of female victims of sexual assault report the incident to police.

CEDAW Committee consideration of this issue

339. The CEDAW Committee noted in its Concluding Comments that it remained ‘concerned about the continuing prevalence of violence against women, as well as by the low rates of reporting, prosecutions and convictions in sexual assault cases’. It called on Australia:

· ‘to fully and consistently implement and enforce laws on violence against women and to ensure that all women victims of violence, including indigenous, refugee and migrant women, are able to benefit from the legislative framework and support systems in place’;

· ‘to ensure that all violence against women is effectively prosecuted and adequately punished’;

· to collect statistics in a consistent manner and provide information in its next report on the number of reported cases of violence and number of convictions;

· to fully sensitise public officials to all forms of violence against women; and

· to create public awareness of violence against women as ‘infringement of women’s human rights that has grave social and financial costs for the whole community’.

19.6. Sexual assault, community attitudes and the criminal justice system 

340. The level of reporting, charges and prosecutions for sexual assaults remains unacceptably low. As stated in the Australian Government Report, 90% of women who have experienced sexual assault do not access crisis support, legal help or other support services.
 Even when sexual assaults are reported, the charge and conviction rates are also alarmingly low. For example, in New South Wales, police receive 7000 reports of sexual and indecent assault incidents each year. Only 10% of these result in someone being found guilty in court, and most proceed no further than the investigation stage.

341. Factors contributing to this include an inappropriate legal framework, attitudes of the police, attitudes of prosecutors, attitudes of the judiciary, a reliance on jury trials (they are more likely to acquit the accused), and processes and procedures which militate against successful prosecutions and re-traumatise women.

342. An additional contributing factor is the failure to keep victim’s counselling documents private in the prosecution process. New South Wales has a qualified privilege for victims’ counselling documents, but the lack of public funding for legal services undermines the policy objectives of the privilege: that is, to protect the victim from harm that may be caused by disclosure of his or her counselling records and to protect the broader public interest in maintaining the integrity of counselling. Other states, like Queensland, have no protection at all.

Recommendations proposed for Concluding Comments

· THAT all Australian governments work collaboratively to address the legal, policy, attitudinal and social support barriers to prosecution of sexual assault.
· THAT all Australian governments undertake comprehensive training across jurisdictions for the judiciary and legal counsel on the nature of rape and sexual assault and the mythologies which surround these crimes.

· THAT all Australian governments increase support and protection for victims of rape and sexual assault acting as witnesses in trials, including through strengthening laws, policies and funding to protect the confidentiality of victims’ counselling records.

19.7. Intersection of family violence, child protection and family law jurisdictions

343. The lack of dialogue across the family violence, child protection and family law jurisdictions can often create difficulties for women in escaping violence and maintaining their family. Family violence is a common denominator in cases involving child abuse and yet there is no systematic approach by state child protection authorities for responding to the family violence in such cases. This stems, in part, from the absence of an underpinning framework to assist child protection agencies to identify family violence, and identify and hold accountable the predominant aggressor.

344. In cases where a state child protection authority has protection concerns because of family violence, typically the mother will face threats from the authority that her children will be removed if she does not act to ‘stop’ the violence by leaving the family home. Choosing not to leave the home is seen as a failure to protect. State authorities should intervene more effectively in these circumstances by assisting the woman to obtain an intervention or protection order that covers the woman and her children and, if necessary, an ouster or exclusion order to remove the perpetrator of the violence from the home. 

345. A more coherent and integrated approach to child protection and family violence is needed across jurisdictions, specifically within family, family violence, criminal and child protection jurisdictions. Investigations of child abuse and family violence must be integrated with the family law and criminal justice systems. There must also be consistent consequences for perpetrators of child abuse and family violence across jurisdictions (particularly with regard to contact with children). 

Recommendations proposed for Concluding Comments

· THAT the Australian Government consider ways to ensure better integration across the child protection, family violence and family law jurisdictions.

19.8. Lack of family violence homicide reviews in all jurisdictions 

346. Victoria has introduced a family violence homicide review process but ongoing review processes do not exist in other states and territories. Current homicide data collection does not reveal the full picture about family violence related deaths. While many of these deaths count as intimate-partner or family-member homicides for the purposes of existing data collection, others may count as homicide by a friend or acquaintance, or by a stranger. To better prevent family violence homicides, they must be viewed in connection with each other, and not as isolated, unrelated deaths. The context in which family violence deaths occur and the responses provided by a range of services and organisations must be examined. 

347. A review process could identify risk factors, barriers to effective intervention and gaps in service delivery or in the integration of responses. These review processes are not aimed at attributing blame, but rather at making improvements to systems responses and preventing future deaths. Review teams do not merely collect data on the occurrence of domestic homicides, but analyse such deaths individually and in connection with each other to look for patterns and trends, and make recommendations for systemic change. The establishment of review processes in all states and territories would greatly enhance efforts made to monitor, evaluate and improve responses to family violence and prevent death. 

Recommendations proposed for Concluding Comments

· THAT the Australian Government work with State and Territory governments to implement family violence homicide reviews.

19.9. Women with disability 

348. Women with disability are at greater risk of physical, sexual, and emotional or psychological abuse as well as to other forms of violence, such as institutional violence, chemical restraint, drug use, control of reproduction, medical exploitation, isolation, humiliation, and harassment. Abuse and violence can be perpetrated by intimate partner as well as relatives, caregivers, co-patients, residential and institutional staff, service providers, strangers, institutions, and social structures.

349. Abuse and violence against women with disability is highly prevalent in group residential settings. Because the concept of domestic and family violence is a phenomenon commonly associated with personal domestic settings, abuse and violence against women with disability often goes unidentified and unacted on in these settings. In supported accommodation, it is often the victim who is disadvantaged when an allegation of assault or other serious crime is made and acted on by service providers and others. The person might be immediately removed from their home into marginal accommodation, such as a respite facility, and may never be able to return due to the continued presence of the alleged offender.

350. The lack of support options might prevent women from escaping from a violent situation, or rebuilding their lives after doing so. Support services (refuges, crisis services, emergency housing, legal services, health and medical services, violence prevention services) are physically inaccessible to women with disability or exclude these women on other grounds. When they are available and accessible, they do not understand the intersections between gender, disability and violence and are therefore inappropriate. 

351. Women with disability who are the victims of family violence are also particularly affected by the fear of retribution when it comes to losing their children as a result of child protection intervention. Thus, they are much likely to remain in an abusive relationship.

352. Abuse and violence against women with disability and particularly against women with cognitive disability, often goes undetected, unreported, uninvestigated, non-prosecuted and unpunished. The successful detection, investigation and prosecution of abuse and violence of persons with cognitive impairment requires, in many instances, a particular value-base, expertise, and practice that is not present, or capable of being generated, in mainstream law enforcement agencies.

Recommendations proposed for Concluding Comments

· THAT the Australian Government address, as a priority, the abuse and violence of women with disability living in institutions.

· THAT the Australian Government integrate the abuse and violence against women with disability living in supported accommodation into the family violence context.

· THAT the Australian Government advocate for the inclusion of women with disability in support services assisting with the recovery of abuse and violence, and ensure such services are available, accessible and appropriate.

19.10. Sterilisation of women and girls with disability
353. At the March 2008 Standing Committee of Attorneys General meeting, Ministers agreed to discontinue working on the development of a nationally consistent approach to the authorisation procedures required for lawful sterilisation of minors with cognitive disability. Non-therapeutic sterilisation of persons with cognitive disability is a particularly grave form of human rights abuse, and one that impacts particularly on girls and women with disability. 

354. Disability and women’s groups are concerned that the focus of the Standing Committee of Attorneys General was on legislation to authorise non-therapeutic sterilisation for the purposes of contraception and managing menstruation, rather than on legislation to prohibit non-therapeutic sterilisation of children except in circumstances where there is a serious threat to life or health.  While the Standing Committee has now discontinued its work on authorising non-therapeutic sterilisation, there is no focus within Australia of prohibiting this human rights abuse despite UN recommendations to do so.  In September 2005, following consideration of the Australian Government’s second and third periodic report on the Convention on the Rights of the Child, the Committee on the Rights of the Child adopted the following concluding observation in relation to the sterilisation of children to the Australian Government:

prohibit the sterilization of children, with or without disabilities, and promote and implement other measures of prevention of unwanted pregnancies… 

355. Article 23 of the Convention on the Rights of Persons with Disabilities (ratified by Australia in July 2008) places an obligation on Australia to:

take effective and appropriate measures to eliminate discrimination against persons with disabilities in all matters relating to marriage, family, parenthood and relationships, on an equal basis with others, so as to ensure that…(c) Persons with disabilities, including children, retain their fertility on an equal basis with others. 

356. In 2007, UNICEF and the Office of the High Commissioner for Human Rights wrote to Women with Disabilities Australia to support the call to the Australian, State and Territory governments to develop universal legislation which prohibits sterilisation of children except in those circumstances which amount to those that are a serious threat to health or life.
Recommendations proposed for Concluding Comments

· THAT the Australian Government make it an offence to:


-
perform non-therapeutic sterilisation of a child under the age of 18 years unless there is a serious threat to life or health; 


-
perform non-therapeutic sterilisation of adults with disability in the absence of informed consent unless there is a serious threat to life or health; and


-
procure, or seek to procure, such a procedure, and to assist or aid and abet in such a procedure.

19.11. Services for women in rural and remote areas 

357. Participants in community consultations expressed concern about limited access to family violence and sexual assault services. For example, due to the lack of qualified practitioners in western New South Wales (eg, Bourke, Walgett, Brewarrina), sexual assault victims are forced to travel hundreds of kilometres to towns such as Orange, Dubbo and Bathurst for forensic examinations. This adds to the distress and trauma of victims of sexual assault. Victims are not to shower, brush their teeth or change their clothes before being examined. To stay in this state for hours in transit adds to the degrading experience and traumatic nature of the process involved. Victims may decide not to have forensic examinations undertaken on this basis. They may also be uncomfortable being transported long distances alone with male police officers following a sexual assault. These factors discourage victims of sexual assault in these regions from participating in the forensic process, which has implications for charge and conviction rates for sexual assault.

358. Inadequate levels of safe housing in remote communities was also identified as an issue at community consultations. For example, Broken Hill Local Women’s Shelter in far-west New South Wales as only two to three units available. Menindee, 100km from Broken Hill, has no women’s shelter and women go to Broken Hill if they need crisis accommodation.

Recommendations proposed for Concluding Comments

· THAT the Australian Government take steps to increase access to family violence and sexual assaults services for women in rural and remote areas.

19.12. Violence against women in sport

359. In spite of government initiatives to reduce violence against women, creating a sport culture free of violence against women remains a significant challenge.  The creation of a safe and supportive environment for women and girls to participate in sport, including as spectators and supporters, is a key issue and initiatives to address all forms of violence, exploitation and harassment need strengthening.
 This does not just mean creating a safe environment in which women and girls can participate in sport. It also means addressing attitudes towards women within sporting culture. There is a persistent male sporting culture in which numerous sports men demonstrate a blatant disrespect for women and leaders turn a blind eye to violence against women.  Examples of incidents in the latter case were reported on in the Four Corners program ‘Code of Silence’ on ABC television (11 May 2009), which included women being sexually harassed and abused by football players.  

Recommendations proposed for Concluding Comments

· THAT the Australian Government intensify its efforts to eliminate violence against women in the realm of sport.

19.13. Mandatory reporting of domestic and family violence in the Northern Territory

360. In 2009 the Northern Territory Parliament amended the Domestic and Family Violence Act 2007 (NT) to require mandatory reporting of domestic and family violence by health professionals to the police. A number of organisations opposed these changes, including the Australian Domestic and Family Violence Clearinghouse, who argued that should not be made because:

· there is no evidence that mandatory reporting improves safety for victims;

· there is evidence that a significant number of abused women are opposed to mandatory reporting;

· there is the potential for victims to be deterred or prevented from seeking medical treatment;

· the lack of experience and expertise of health workers to meet their obligations and their reluctance to do so; and 

· the lack of capacity and willingness of police to investigate all reported cases.

Recommendations proposed for Concluding Comments

· THAT the Northern Territory Government remove the obligation on health professionals for mandatory reporting of domestic and family violence to the police.[image: image1][image: image2][image: image3]
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